UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA Sf‘p 5
*%* EE?
STRIcEE G
FEDERAL DEPOSIT INSURANCE 4 Ty,
CORPORATION, in its corporate Ury
capacity,
Plaintiff,
vsS. Case No. 87-C-243-B

RICHARD POWELL and THELMA
POWELL, husband and wife,

i i R N i S

Defendants.

AGREED JOURNAL ENTRY OF JUDGMENT

NOW on this ﬁéj% day of September, 1987, this cause comes
before the Court for hearing on Plaintiff's Motion for Summary
Judgment, the Plaintiff, Federal Deposit Insurance Corporation in
its corporate capacity ("FDIC"), appearing by and through its
attorneys of record, Boesche, McDermott & Eskridge, and the
Defendants, Richard and Thelma Powell (the "Powells"), appearing
by and through their attorney of record, Bill Wilson. It appears
to the Court that this is a suit upon two guaranty agreements;
one executed by Richard Powell on July 21, 1983, and the other
executed by Thelma Powell on the same date. It further appears
to the Court that the Powells failed to respond to FDIC's Motion
for Summary Judgment in this action when the same was due, and
instead, the Powells have agreed to have judgment taken against
them in this proceeding.

The Court after examining the pleadings, process, filings,

and documents offered by Plaintiff in this cause, and being fully



advised in the premises, finds that personal service of summons
was made upon the Defendants, by private process server, and
that said summons and service was legal and regular in all
respects.

The Court further finds that this action was originally
commenced on July 11, 1986, by First National Bank of Sapulpa in
the District Court in and for Creek County, State of Oklahoma,

and was styled First National Bank of Sapulpa, Plaintiff vs.

Richard Powell and Thelma Powell, husband and wife, Defendants,

Case No. C-86-425, On March 5, 1987, the United States
Comptroller of Currency declared First National Bank of Sapulpa
insolvent and appointed the PDIC as Receiver. The FDIC later
acquired the two guaranty agreements in its corporate capacity.
On April 6, 1987, this case was removed to this Court pursuant to
12 U.5.C. §1819 (fourth). On May 21, 1987, the PFDIC in its
corporate capacity was formally substituted as the Party
Plaintiff in this action.

The Court therefore finds that it has jurisdiction over
parties and over the subject matter of this action; the Court
further finds that all of the material allegations in Plaintiff's
Complaint are true.

The Court finds that each Defendant made, executed and
delivered a guaranty agreement herein sued upon by the Plaintiff;
that the Plaintiff is the owner and the holder of the two
guaranty agreements herein sued upon, and that the maximum
liabilty capable of being incurred on each of the guaranty

agreements is $10,000.



The Court further finds that the two guaranty agreements
were given to secure payment of the total indebtedness accruing
on a $33,000 Promissory Note executed by Tim Russell and Sheila
Mahan, now Russell, to the Powells; said note was subsequently
assigned by the Powells to First National Bank of Sapulpa, and it
is currently in default with the total indebtedness currently
exceeding the $20,000 combined maximum limit on both guaranty
agreements subject to this action.

The Court further finds that said Defendants, Richard and
Thelma Powell, and each of them have defaulted in the per formance
of the terms and conditions of said guaranty agreements, as
alleged in Plaintiff's Complaint, and that the Plaintiff is
entitled to have judgment entered on its behalf against each
Defendant individually in the sum of $10,000.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that FDIC's
Motion for Summary Judgment be hereby granted.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that FDIC is
hereby granted judgment against Richard Powell in the amount of
$10,000 along with post-judgment interest at the rate offi&&% per
annum from the date of judgment until the same is fully paid.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that FDIC is
hereby granted judgment against Thelma Powell in the amount of
$10,000 along with post-judgment interest at the rate of 7A3
per annum from the date of judgment until the same is fully paid.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that FDIC be
awarded its costs in this action pursuant to Fed. R. Civ. P.

54(4).



s/ THOMAS R. BRETT

The Honorable Judge Thomas R. Brett
United States District Court of
the Northern District of Oklahoma

APPROVED AS TO FORM:

<

ncel Stockwell, OBA No. 8650
Linda Chindberg Hubble, OBA No. 11357
BOESCHE, McDERMOTT & ESKRIDGE
800 ONEOK Plaza, 100 West Fifth Street
Tulsa, Oklahoma 74103
(918) 583-1777

ATTORNEYS FOR PLAINTIFF
FEDERAL DEPOSIT INSURANCE CORPORATION

L

Bl Wilson

ATTORNEY FOR DEFENDANTS
RICHARD AND THELMA POWELL




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

SAMUEL DAVID VELAZQUEZ,

Petitioner,

V. 87-C-19-B
MICHAEL J. GASSETT,

individually and as F I L E D
Special Judge, Tulsa County

District Court, and one or SEP 15 1987

more John/Jane Does,

e Mt Ml s e e o s EE e g e oot

Jack C. Silver, Clerk
U.S. DISTRICT COURT

Respondents,

ORDER

Samuel David Velazquez brought this action as a civil rights
complaint under Title 42 U.S.C. §1983, against Tulsa County
Special Judge J. Michael Gassett and one or more unnamed
defendants, alleging that Judge Gassett denied him due process of
law by imprisoning him for failure to pay monies owed to his
ex-wife pursuant to court orders. He further alleges that Judge
Gassett, acting 1in conjunction with one or more unnamed
defendants, conspired to obstruct justice and to deny Velazquez
his constitutional rights.

Because the relief sought in the complaint is immediate
release from confinement, the court ordered that this matter be
treated as an application for a writ of habeas corpus under 28
U.S5.C. §2254.

Respondent Gassett has responded to the merits of
Velazquez's claims and seeks dismissal of the complaint pursuant
to Rule 12(b)(6) of the Federal Rules of Civil Procedure and 28

U.5.C. §1915(4).
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Velazquez has not filed a response to the motion to dismiss.
Magistrate John Leo Wagner previously granted vVelazguez an
extension of time in which to respond and advised him that should
no response be forthcoming, the court would proceed and consider
the imerits of the motion to dismiss. Having afforded petitioner
ample opportunity to respond, the court now turns to the motion
at hand,

The facts giving rise to this application stem from
petitioner's divorce case. On August 14, 1984, petitioner's
wife, Betsi Velazquez {"Betsi") filed for divorce from peti-
tioner. BRetsi was given temporary custody of the child porn of
the marriage on September 17, 1984, On July 1, 1985, the divorce
was granted., Betsi was given permanent custody of the child and
was awarded child support in the amount of $100.00 per month.
Retsi was also given a judgment for $550.,00 for child support
arrearage., The court ordered that petitioner be restrained from
taking the chila ocut of the county.

On August 11, 1985, petitioner had his scheduled visitation
with the child, and he kidnapped his daughter. Betsi then filed
an Application for Contenpt against petitioner for kidnapping the
child, and a Motion to Modify the Divorce Decree to terminate
petitioner's visitation rights. On October 15, 1985, a court
order was entered terminating petitioner's visitation rights,
Betsi filed an Application for a Contempt Citation which was sct
for hearing on May 6, 1986. Stanley D. Monroe was appointed to
represent petitioner in the contempt matter, The contempt

hearing was passed from May 6, 1986 and was held on July 9, 1986,




at which time petitioner appeared with counsel and testified in
his own behalf,

Judge Gassett found petitioner in contempt and ordered him
to pay $4,000.00 in back child support and medical bills as
previously ordered by the court. Sentencing was passed for two
months to give petitioner an opportunity to pay the amount owed.
Petitioner was not held in custody for these two months. The
court advised petitioner of his right to appeal the contempt
finding. Petitioner filed a motion for a new trial, which was
overruled on July 24, 1986. On September 26, 1986, petitioner
was sentenced to six months in the Tulsa County Jail for contempt
of court, On December 19, 1986 petitioner, his attorney, and
Betsi's attorney appeared in court and Judge Gassett reduced the
purge amount to $2,000.00.

Rule 11 of the Rules Governing §2254 Cases provides that the
Federal Rules of Civil Procedure, to the extent that they are not
inconsistent with the §2254 Rules, may be applied to §2254 habeas
corpus petitions. Federal Rule of Civil Procedure Rule 12{(b)(6)
allows for dismissal of a complaint if the court finds that it
fails to state a claim upon which relief may be granted. 1In this
situation, the court finds that the application of Rule 12(b)(6)
is appropriate,

Title 28 U.S.C. §2254 provides in part:

(a) .... a district court shall entertain an
application for a writ of habeas corpus in behalf
of a person in custody pursuant to the judgment of
a State court only on the ground that he is in

custody in violation of the Constitution or laws or
treaties of the United States.




A review of copies of the court records from petitioner's
divorce case, JFD-84-3458, convinces the court that petitioner is
not incarcerated in violation of the Constitution or laws of the
United States.

Petitioner alleges that he has been incarcerated in viola-
tion of his rights to due process and a jury trial and 1in
violation of his privilege against self-incrimination. The
transcript of his contempt hearing clearly reveals that
petitioner was afforded due process. He was represented by
counsel, given a hearing before the court, and allowed to present
evidence on the contemnpt charge, Petitioner was not forced to
testify; his right not to incriminate himself was not violated.
As for his claim that he was denied a right to a jury trial,
petitioner cites 21 0.S. §567, which provides for a jury trial
for one chavged with contempt, 1f tne accused contemner demands a
Jjary trial.l Petitioner, however, did not demand a jury trial on
the contempt charge.

The court rejects petitioner's claim that Judge Gassett
subjected him to cruel and unusual punishwment. Petitioner was
ordered to pay amounts owed under previous court orders,

Petitioner was aware of the amounts owed and had the funds

1 A thorough review of the file in the state court proceedings
reveals no demand for a jury trial prior to the contempt
hearing by the court. 21 0.5. §567 provides in pertinent
parkt:

In all cases of indirect contempt the party charged
with contempt shall be notified in writing of the
accusation and have a reasonable time for Jdefense;
and the party so charged shall, upon demand, have a
trial by jury.... (Emphasis added.)
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available to pay them when they cawe due. (Tr. of July 9, 1986
hearing, page 4). Failure to do so constituted indirect contempt
of court. 21 0.8. §565, The court finds that six months
imprisonment for such offense is within the boundaries of the law
(21 O0.S. §566) and is not violative of the Bighth Amendment
proscription against cruel and unusual punishment. Petitioner
has not alleged any circumstances which would persuade the court
otherwise,

Finally, petitioner alleges that Judge Gassett conspired
with other unnamed persons to violate petitioner's constitutional
rights. Not a single factual allegation is presented to support
this claim. C<Conclusory allegations of constitutional depriva-

tions will not suffice. Wise v. Bravo, 666 F.2d 1328 (10th Cir.

1981). Further consideration of his conspiracy claim is therefore
unwarranted.

Having concluded that petitioner is not incarcerated in
violation of the Constitution or laws of the United States, it is
Ordered that petitioner's complaint, considered under §2254, be

and is hereby disnissed.

T
Dated this /4$:f day of September, 1987.

THOMAS R. BRETT 4
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT OOURT FOR THE
NORTHERN DISTRICT OF OKLAHCMA

NORTHEROOK PROPERTY AND CASUALTY
INSURANCE CCMPANY,

Plaintiff,

)
)
)
)
)
vs. )
) No. 86-C-709-B
BARNETT-RANGE CORPORATION; WOODLAND )
HITIS/BOUIDER RIDGE JOINT VENTURE; ) FILED
BARNETT-RANGE HOLDING CCMPANY NO. 1; )
RARNETT-RANGE PROPERTY SERVICE CORPORATION;)
AETNA CASUALTY & SURETY COMPANY; and ALL )
OWNERS d/b/a BOULDER RIDGE APARTMENTS; )
LINDA HANES and FIOVD HANES, )
)
)

SEP 15 1987

Jack C, Silver, Clerk

U.S. DISTRICT COURT
Defendants.

AMENDED ORDER OF DISMISSAL WITH PREJUDICE

This cause cames before the Court on Plaintiff's Application for Dismissal
of Claim Presented BAgainst defendants, Barnett-Range Corporation, Woodland
Hills/Boulder Ridge Joint Venture, Barnett-Range Holding Campany No. 1, Barmett
Range Property Service Corporation, and All Owners d/b/a Boulder Ridge Apartments,
Linda Hanes and Floyd Hanes, and the Court, finding that the dismissed deferdants
have no cbjection to plaintiff's voluntary dismissal of the claim presented against
it in the above-styled case, pursuant to Rule 41(a)(2) of the Federal Rules of Civil
Procedure, that said defendants have filed no counterclaims against the plaintiff in
this action, and that there are no corditions known to said defendant or to the
plaintiffs to be placed on the dismissal of the claim presented against the
dismissed defendants, grants the plaintiff's motion.

IT IS, THEREFORE, ORDERED that the claim presented against Barnett-Range
Corporation, Woodland Hills/Boulder Ridge Joint Venture, Barnett-Range Holding
Company No. 1, Barmett Range Property Service Corporation, and All Owners d/b/a

Boulder Ridge Apartments, Linda Hanes and Floyd Hanes, shall be, and are hereby,




dismissed with prejudice to any further action and with no conditions placed

thereon.

Dated this /45 day of September, 1987.

S/ THOMAS R. BREIT

FRMES O T SON--
United States District Judge

COPIES TO:
Joseph A. Sharp, 1500 ParkCentre, 525 S. Main, Tulsa, OK 74103;
Alfred K. Morlan, 3800 First Natiocnal Tower, Tulsa, OK 74103;
C. Jack Maner, 100 Center Plaza, Suite A, Tulsa, OK 74119;
John H. Tucker, 2800 Fourth National Building, Tulsa, OK 74119;

Richard D. Wagner, P.0. Box 1560, Tulsa, CK 74101-1560




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

LORENZO JONES,

)
)
Plaintiff, )]
)
v, ) B4-C-446-C
)
MARGARET M. HECKLER, ) S
Secretary of Health & ) ]:* I L E D
Human Services, ) ,
) SEP 151987
Defendant, )
Jack C. Siiver, Clerk
JUDGMENT U.S. DISTRICT COURT

In accordance with the Order filed this date, the Court
hereby enters Judginent in favor of Plaintiff'sg ctounsel, Paul F.
McTighe, Jr., in the sum of One Thousand Four Hundred Thirty-One
Dollars and Five Cents ($1,431.05), in fees for representation in
this Court, out of the benefits awarded Plaintiff, Lorenzo Jones.

ENTERED this AS Tday of September, 1987,

UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR F{EI L E D

NORTHERN DISTRICT OF OKLAHOMA

SEP 141987

Jack C. Silver, Clerk
U.S. DISTRICT COURT

FIRSTTAKE PRODUCTIONS, INC.,
Plaintiff,
v.

SOUTHWESTERN BELL TELEPHONE
COMPANY,

Defendant. No. 85~C-1056-E

T t” Nt el ot N Mt et N e

ORDER OF DISMISSAL

This matter comes before the Court on the Stipulation of
Dismissal of the parties in this action. The Court finds this
matter should be and is hereby ordered dismissed with prejudice

to the refiling thereof by either party.

TR RN {i. H‘:’wh

UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ALAN J. ASHLEY, D.C. and
McALESTER HEALTH SERVICES
CLINIC, INC.,

Plaintiffs,

Vs, No. 87-C=58-C
INDEPENDENT MEDICAL
EVALUATIONS OF OKLAHOMA, INC.;
GARY ROUNSAVILLE:

MERLE JENNINGS,D.O.;

RENEE BLEDSAW;

ROBERT BAKER, J.D.D.0.;

FLOYD GRIFFIN, R.N.M.S5.;
CHARLES E. DUVALL, D.C.,

FILEL
SEP 141387

Jaek C, Silver, Clerk
U.5. DISTRICT COURT

F I il i

Defendants.

ORDER

Before the Court for its consideration is a motion to
dismiss brought by defendants Independent Medical Evaluations of
Oklahoma, Inc.; Gary Rounsaville; Merle Jennings; Renee Bledsaw;
Robert Baker; Floyd Griffin and Charles E. Duvall. Defendants
allege four grounds for dismissal. First, under Rule 12(b) (6)
F.R.Cv.P. they assert plaintiffs' claim brought pursuant to 18
U.S.C. §1961 et seqg., Racketeer Influence and Corrupt Orga-
nization Act (RICO), fails to state a claim upon which relief can

be granted. Second, under United States v. Turkette, 452 U.S.

576 (1981) they assert plaintiffs’' claim fails to establish the

existence of an enterprise necessary to bring a RICO action.




Third, they assert that plaintiffs' claim fails to allege the
defendants participated in an enterprise through a pattern of
racketeering activity. Finally, defendants rely on Sedima,

S.P:R.L. v. Imrex Co., Inc., 105 S.Ct. 3275 (1985) in asserting

plaintiffs fail to allege an injury necessary to bring a c¢ivil
RICO action under 18 U.S.C. §1964(c).

Plaintiff Alan Ashley is a Chiropractor licensed under the
laws of the State of Oklahoma. Plaintiff McAlester Health
Services Clinic, Inc. is an Oklahoma corporation owned and
operated by plaintiff, Alan Ashley. In their amended complaint,
plaintiffs contend that defendants violated the RICO act by
engaging in mail fraud. Plaintiffs assert, as set forth in their
amended complaint, the following allegations to support their
RICO claim:

That on or about the 23rd day of May, 1986,

Defendant, Independent Medical Evaluations of
Oklahoma, Inc., and more particularly, Dr.

Merle Jennings, a D.0O., a non-Chiropractor,
held himself out to be a Chiropractor and
reviewed a Chiropractic c¢laim. That said

review and the results of said review were
sent through the United States mails through
the State of Oklahoma ....

That a pattern of racketeering occured (sic)
on or about the 2nd day of January, 1986,
wherein Charles E. Duvall, a non-licensed
Chiropractor in the State of Oklahoma, acted
as a reviewer for Chiropractic claims 1in
Oklahoma. Said review was to determine the
customary and reasonable charges in the State
of Oklahoma, and as such, since Independent
Medical Evaluations of Oklahoma, Inc., is an
Oklahoma Corporation and reviews Oklahoma
claims, said Corporation falsely implied that
Charles E. Duvall was in truth and in fact a
Chiropractor 1licensed within the State of
Oklahoma .... That the specific fraud is that
Independent Medical Evaluations of COklahoma,




Inc. hold themselves out as Chiropractors
when in truth and in fact they are no (sic)
Chiropractors, not licensed as Chiropractors
and not engaged in Chiropractic medicine when
they determined the usual and reasonable fees
of a Chiropractor, a fact not made known to
various individuals who use their services.

Based on these allegations, plaintiffs assert that defendants
conducted the affairs of an enterprise through a pattern of
racketeering activity within the meaning of RICO. Therefore the
Court will focus its attention on the determinative issue of
whether the factual allegations are sufficient to set out a
pattern of racketeering activity within the ambit of RICO.
Section 19%62(c) states:

[(ilt shall be unlawful for any person em-

ployed by or associated with any enterprise

engaged in, or the activities of which

affect, interstate or foreign commerce, to

conduct or participate, directly or indirect-

ly, in the conduct of such enterprise's

affairs through a pattern of racketeering

activity or collection of unlawful debt.

18 U.S.C. §1962(c).
A violation of §1962(c) thus “requires (1) conduct {2) of an
enterprise (3) through a pattern (4) of racketeering activity."

Sedima, S.P.R.L. v. Imrex Co., supra at 3285. RICO defines

racketeering activity as, inter alia, any act that is indictable

under 18 U.S.C. §1341 (mail fraud). See 18 U.S.C. §1961(1) (B).

RICO also states that a "pattern of racketeering activity"

requires at least two acts of racketeering activity. 18 U.S.C.
§1961(5). 1In Sedima the court noted that the RICO definition of

pattern implies that "while two acts are necessary, they may not
be sufficient." Id. at 3285 n.l4. Plaintiffs allege that the

defendants sent reviews through the mails on two occasions., In




Sedima, the court said, "conducting an enterprise that affects
interstate commerce is obviously not in itself a violation of
§1962, nor is mere commission of the predicate offenses.”" 1Id. at
3285. The Supreme Court elaborated on the requirement of "pat-
tern" by saying:

The legislative history supports the view
that two isolated acts of racketeering
activity do not constitute a pattern. As the
Senate Report explained: "The target of
[RICO] is thus not sporadic activity. The
infiltration of legitimate business normally
requires more than one 'racketeering activi-
ty' and the threat of continuing activity to
be effective. It is this factor of continu-
ity plus relationship which combines to
produce a pattern.” (citation omitted).
Similarly, the sponsor of the Senate bill,
after quoting this portion of the Report
pointed out to his colleagues that "ltlhe
term 'pattern' itself requires the showing of
a relationship .... So, therefore, proof of
two acts of racketeering activity, without
more, does not establish a pattern ...."
(citation omitted). Sedima at 3285 f.n.l4.

Sedima thus makes clear that a RICO violation requires continuous
and related racketeering acts. In order to state an action under
RICO plaintiffs must allege that defendants' acts are "part of a
common fraudulent scheme" and that there is a "threat of continu-

ing activity." See Torwest DBC, Inc. V. Dick, 810 F.2d4 925, 928

(10th Cir. 1987). RICO does not apply to "sporadic activity" nor
to an "isolated offender". Id. In Torwest the court cites
authority from various other circuits that allegations of acts to
defraud one victim using one scheme is insufficient to support a

RICO claim. See e.gq.. Lipin Enters. Inc, v. Lee, 803 F.2d 322,

324 (7th Cir. 1986) cited in Torwest, supra at G209,




In Condict v. Condict, 815 F.2d 579 (10th Cir. 1987) the

court cautioned that the RICO statute cannot be used when the
gravamen of a complaint is that defendants engaged in common law
fraud and deceit and in the course of their conduct used the
mails and wires more than twice. Such a scenario, in and of
itself, does not establish a RICO claim under §1962(c).

Under the directives of Sedima as interpreted by Torwest and
Condict the Court finds and concludes that the present ccmplaint
does not state a cause of action under RICO. "Rather, this is
but an unsuccessful effort to dress a garden variety fraud and

deceit case in RICO clething." Condict, supra at 585.

WHEREFORE, premises considered, it is the Order of the Court
that the motion to dismiss brought by defendants Independent
Medical Evaluations of Oklahoma, Inc.; Gary Rounsaville: Merle
Jennings; Renece Bledsaw; Robert Baker; Floyd Griffin; and Charles

E. Duvall is hereby GRANTED.

5

IT IS SO ORDERED this Zﬁf day of September, 1987,

. DALE OK
Chief Judge, U. S8, District Court




IN THE UNITED STATES DISTRICT COURT
IN AND FOR THE NORTHERN DISTRICT OF OKLAHOMA

KEY FINANCIAL SERVICES, INC.,
a corporation,

Plaintiff,

V. No. CS 87-C-30-B
EQUITY GROUP PARTNERSHIP, an
Oklahoma partnership;

FREDERICK H. NORTHROP, an
individual; HARRIS J. MORELAND,

an individual; CHRISTOPHER D. SEP 14 1987
GRISEL, an individual; THE

FIRST INTERESTATE BANK OF Jack ¢, g
OKLAHOMA, N.A., Administrator u.s. D!STR;V"’ Clark
of the Estate of Glenn C. Ball, Cn'GOURT

vvuvvvuvvvwvuvvuuv

Defendants.
JUDGMENT
This cause comes on to be heard before the undersigned

Judge, this / day of . sud., , 1987, on Request for Entry
b4 q

of Judgment Upon Stipulation of the Parties filed herein on
.éZQZ}ﬂM&Qﬂ% 1987, and it appears to the Court that the plaintiff
and defendants have agreed to the following:

1. This case was commenced on January 14, 19887, the
Plaintiff Key Financial seeking a money judgment against
Defendant, Equity Group, upon a promissory note and loan
agreement, and against the individual Defendants, upon their
personal guaranties of the promissory note.

2. Defendants Northrop and Moreland asserted a cross-claim
against Defendant Grisel, seeking contribution and an accounting
of the partnership affairs and performance of Grisel's personal

guaranty.
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3. In their answers, the Defendants have admitted the
execution of the Promissory Note, the amounts due thereunder, the
delinquency under the terms of the Promissory Note, and the right
of Key Financial to repossess certain collateral.

4. Repossession of the aircraft pledged as cocllateral took
place on November 26, 1986. The aircraft was sold on December
29, 1986 for $250,000.

5. After application of the sales proceeds to the costs of
repossession of the collateral and the expenses of sale, there
remained due and owing under the note the sum of $145,313.03,
principal and interest, as of December 29, 1987.

6. As of September 1, 1987, the amount due and owing to
Key Financial is $157,064.45 plus interest accruing at 12 percent
per annum until paid.

7. Each Defendant is liable for the total amount pursuant
to the terms of their Guaranty Agreement.

As partners of Equity Group Partnership, each partner is
entitled by way of contribution to recover payments made on
behalf of another partner.

IT IS HEREBY ORDERED ADJUDGED AND DECREED, judgment be
entered in favor of the Plaintiff Key Financial Services, Inc.
against Defendants Equity Group Partnership, Frederick H.
Northrop, Harris J. Moreland, and Christopher D. Grisel, jointly
and severally, in the sum of $157,064.45 as of September 1, 1987

with interest accruing thereafter at $47.77 per diem until paid,




and attorneys fees, and the costs of this proceeding to be taxed
upon application.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that judgment be
entered jointly and severally in favor of any defendant paying
more than his or their share of said judgment and against each
and every defendant for the amounts which they failed to pay on
said judgment including attorney fees, interest and costs.

S/ THOMAS R. BRETT

Thomas R. Brett
UNITED STATES DISTRICT JUDGE

APPROVED:

C/(au)

e e
Benjamfn C. Faulkner

ENGLISH, JONES & FAULKNER
1700 Fourth Nat.'l Bank Bldg.
Tulsa, Oklahoma 74119

(918) 582-1564

ATTORNEYS FOR PLAINTIFF,

KEY [NANCIAL SERVICES, INC.

W

David M. Thornton

THORNTCON, WAGNER & THORNTON
525 8Scuth Main, Suite 660
Tulsa, Oklahoma 74103

(918) 587-2544

ATTORNEYS FOR DEFENDANTS,
EQUITY GROUP PARTNERSHIP
FREDERICK H. NORTHROP and
HARRIS J. MORELAND

- - »
/illgrzfﬁy/;if{i{ {i/gi:;*//
Russell Wallace
1875 E. 71st Street
Tulsa, Oklahoma 74136
(918) 492-2336
ATTORNEY FOR DEFENDANT,
CHRISTOPHER D. GRISEL




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MCLEAN FINANCIAL CORPORATION,
Plaintiff,

vSs. Case No. 87-(C-413 B

FILED
SEP 11 1987

Jack C. Silver, Clerk
U.S. DISTRICT COURT
JOURNAL ENTRY OF JUDGMENT

JOHN R. JUNGER, JR. and RITA T,
JUNGER, husband and wife; and THE
UNITED STATES OF AMERICA, EX REL
THE INTERNAL REVENUE SERVICE,

i i N

Defendants.

NOW on this _A@?L day of September, 1987, this matter comes
on for consideration, Plaintiff appearing by and through its
attorney of record, Gregg R. Renegar of Kornfeld Franklin &
Phillips, John R. Junger, Jr. and Rita J. Junger, husband and wife
appearing by and through their attorney of record Warren G. Morris
and the United States of America, ex rel the Internal Revenue
Service appearing by and through Phil Pinnell, Assistant United
States Attorney for the Northern District of Oklahoma. The Court
having examined the pPleadings, process and file in this case, and
being fully advised in the premises finds:

1. That it has jurisdiction of the parties hereto and the
subject matter herein.

2. That the Defendants, John R. Junger, Jr. and Rita J.
Junger, husband and wife, by and through their counsel of record
have consented to the Entry of Judgment over and against them as
set forth in the Plaintiff's Complaint filed herein on May 29,
1987, therefore the allegations and averments of Plaintiff's

Complaint should be taken as true, and said Defendants should be

87-756/17/110




cut off froﬁ claiming any right, title or interest in the property
hereinafter described.

3. That the Defendants, John R. Junger, Jr. and Rita J.
Junger, husband and wife, made, executed and delivered a certain
Note and Mortgage to Oklahoma Mortgage Company for value received,
on the 7th day of May, 1984, which Mortgage is recorded in Book
655 at Page 761, in the office of the County Clerk of Osage
County, Oklahoma, on the 2lst day June, 1984 after the required
mortgage tax was paid and re-recorded in Book 658 at Page 119; and
that said Plaintiff is the owner and holder thereof by virtue of a
certain Assignment of Mortgage recorded in Book 658 at Page 129 in
the office of the County Clerk of Osage County, State of Oklahoma.
Said Mortgage is secured by the following~described real estate
situated in Osage County, State of Oklahoma, to-wit:

Lot Eight (8) in TRAILS END ESTATES, a Subdivision in

Osage County, Oklahoma, as shown by the recorded plat

thereof,
together with the buildings, improvements, appurtenances, heredi-
taments and all other rights thereunto appertaining or belonging,
and all fixtures then or thereafter attached or used in connection
with said premises.

4. That the only claim in said property of said Defen-
dants, John R. Junger, Jr. and Rita J. Junger, husband and wife,
are under a Warranty Deed which claim is subject and inferior to
the Note and Mortgage of Plaintiff,

5. That the Mortgage herein sued upon provides that
appraisement of said premises is waived or not waived at the

option of the Mortgagee, and the Court finds that the Plaintiff

87~-756/17/110
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has stated its election, under the terms of said Mortgage, to have
said real estate sold with appraisement.

6. That the Defendants, John R. Junger, Jr. and Rita J.
Junger, husband and wife, are in default on the Note and Mortgage
and that there is now due, owing and unpaid to Plaintiff upon said
Note and Mortgage the sum of $67,079.38; with accrued interest
thereon from the 1lst day of August, 1986 to the date of judgment
at the rate of interest as provided in the Note; post-judgment
interest from the date of judgment at 14.00% per annum, until
paid; attorneys' fees in the sum of $6,750.00; abstract expenses
in the sum of $260.00; advances for mortgage insurance in the sum
of $219.21; property inspection in the sum of $140.00; property
insurance 1in the amount of $399.00; and costs in the sum of
$130.00, for which amount said Mortgage is a first, prior and
superior lien upon the real estate and premises above described.

7. That as Defendants, John R. Junger, Jr. and Rita J.
Junger, husband and wife, have defaulted under said Note and
Mortgage, as alleged in the Complaint, Plaintiff as owner and
holder of said Note and Mortgage 1is entitled to judgment as
aforesaid.

The the Defendant, the United States of America, ex rel
Internal Revenue Service by virtue of a notice of federal tax lien
under Internal Revenue laws in the amount of $4,097.48 filed in
the records of the County Clerk of Osage County, State of Oklaho-
ma, in Book 4980 at Page 314, dated October 24, 1986, has a good
and valid lien upon the property which is subject and inferior to

Plaintiff's prior recorded purchase money mortgage, but superior
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to the interest and c¢laim of John R. Junger, Jr. and Rita J.
Junger.

IT 1S THEREFORE ORDERED, ADJUDGED AND DECREED by the Court
that Plaintiff, McLean Financial Corporation, have judgment
against the Defendants, John R. Junger, Jr. and Rita J. Junger,
husband and wife, under said Note and Mortgage in the sum of
$67,079.38; with accrued interest thereon from the 1lst day of
August, 1986 to the date of judgment at the rate of interest as
provided in the Note; post-judgment interest from the date of
judgment at 14.00% per annum, until paid; attorneys' fees in the
sum of $6,750.00; abstract expenses in the sum of $260.00; advanc-
es for mortgage insurance in the sum of $219.21; property inspec-
tion in the sum of $140.00; property insurance in the amount of
$399.00; and costs in the sum of $130.00, for which amount said
Mortgage is a first, prior and superior lien upon the real estate
and premises above described.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that
the Defendant, the United States of America ex rel the Internal
Revenue Service has a good and valid lien on said property in the
amount of $4,097.48 for a federal tax lien, with interest accruing
thereon which lien is subject and subordinate to Plaintiff's prior
record Purchase Money Mortgage and judgment rendered herein 1in
favor of the Plaintiff, but superior to the interest of John R.
Junger, Jr. and Rita J. Junger.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that
any and all right, title or interest which the Defendants, John R.

Junger, Jr. and Rita J. Junger, husband and wife, have or claim to
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have in or to said real estate or bPremises, is subsequent, junior
and inferior to the Mortgage and Lien of the Plaintiff herein.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that
the Mortgage be, and the same is hereby, foreclosed and the
premises are hereby ordered to be sold to satisfy the judgment
herein; that Special Execution and Order of sSale in Foreclosure
shall issue, commanding the Sheriff of Osage County, Oklahoma, to
levy upon the above~described real estate, and after having the
same appraised as provided by law, proceed to advertise and sell
the same, as provided by law and apply the proceeds arising from
said sale as follows:

FIRST: To the payment of costs of sale and court costs

herein.

SECOND: To the payment of the judgment and lien of the
Plaintiff in the amounts set forth herein.

THIRD: The remainder, if any, to be paid to the United
States of America to satisfy the tax lien above-
referenced.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court that
upon confirmation of the sale and delivery of Sheriff's Deed,
under and by virtue of this judgment and decree, that said proper-
ty shall be free and clear of the claims of all Dbefendants and
that all persons claiming under said Defendants since the filing
of the Complaint herein, shall have no right, title, interest,
claim, lien or demand in or demand in or to said property.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the United

State of America shall have a statutory right of redemption for a
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period of 120 days from the date of the sheriff's sale as provided

by 28 U.s.C. §2410(c).

S/ THOMAS R, BKcIT
UNITED STATES DISTRICT COURT JUDGE

APPROVED AS TO FORM: |
’

KORNFELD F

of KORNFELD FRANKLIN & PHILLIPS
Attorneys for Plaintiff,
McLean Financial Corporation

- L

ol Poper 1N ;h@z@’yw—

Warren G. Morris

5109 s. Wheeling, Suite B

Tulsa, Oklahoma 74105

Attorney for Defendants, John R. Junger, Jr.
and Rita J. Junger

- P N P B
CENT ¥ e

Phil Pinnell, Assistant District Attorney
U.5. Attorneys Office

333 W. Fourth Street

Tulsa, Oklahoma 74103

Attorney for United States of America
eX rel Internal Revenue Service

County Treasurer of Osage County

and The Board of County Commissioners

of Osage County
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

C. RABON MARTIN,

)
)
Plaintiff, ) By

) & F g
vs. ) No. 87-C-227-B “

) [ i_“P -
DARRELL J. SEKIN & Co., ) - .
d/b/a SEKIN & COMPANY, ) . -

Sk g ‘
; Us »

Defendant.

STIPULATED DISMISSAL WITH PREJUDICE

Plaintiff C. RABON MARTIN, by his attorney John s.
Turner and Defendant DARRELL J. SEKIN & COMPANY, by its attor-
neys Patton, Brown hereby stipulate that the captioned cause

be dismissed with Prejudice,

Respectfully submjitt

JOHN 5. TURNER, A #9134, Attorney
for’Plaintiff C. Rabon Martin

PATTON, BROWN

BY: %w(' 8 ﬂ-d%‘v?/?.
FRANK R. PATTON, JR., /70BA BGOET
Attorneys for Defendant Darrell

J. Sekin & Company

Frwy
[

[



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

J.W. "RAY" SMITH,

Plaintiff,

No. 86-C-643-C FILED
SEP 11 1987

Jack C. Silver, Clerk
U.S. DISTRICT COURT

vs.

FIRST NATIONAL BANK AND
TRUST COMPANY OF TULSA,

R L

Defendant.
ORDER

UPON the Joint Stipulation For Dismissal With Preju-
dice of Plaintiff J.W. "Ray" Smith and Defendant The First
National Bank and Trust Company of Tulsa, it is hereby ordered
that the captioned case is dismissed with prejudice, each party

to bear his or its own costs, expenses, and attorneys' fees.
DATED this 52 day of September, 1987.

H. DALE COOK, NORTHERN DISTHICT
OF COKLAHOMA

-11~
87/37078
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UNITED STATES DISTRICT COURT FOR THE D
NORTHERN DISTRICT OF OKLAHOMA F1L E

SEP 111987

1y ) k
J ck C. Silver, Cler
UC.IS. DISTRICT COURT

UNITED STATES OF AMERICA,

Plaintiff,

FREDDIE J. PORCH,

)

)

)

)

vS. )
)

)

)

Defendant. }

CIVIL ACTION NO. B6-C-796-C

ORDER OF DISMISSAL

Now on this 8th day of September, 1987, it appears
that the Defendant in the captioned case has not been located
within the Northern District of Oklahoma, and therefore attempts
to serve him have been unsuccessful.

IT IS THEREFORE ORDERED that the Complaint against
Defendant, Freddie J. Porch, be and is dismissed without

prejudice.

(Signed) H. Dale Cook
UNITED STATES DISTRICT JUDGE

PEP/mp




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LEE A. COLLINS,
Plaintiff,

vS. Case No. 85-C~602~¢E
THE OKLAHOMA COLLEGE OF
QSTEQOPATHIC MEDICINE AND
SURGERY; THE BOARD OF REGENTS
OF THE OKLAHOMA COLLEGE OF
OSTEOPATHIC MEDICINE AND
SURGERY; THOMAS J. CARLILE;
FRED D. CORMACK; FANNIE HILL;

SIMON D. PARKER; L ED
R. JEANNE ROUSH;
WALTER L. WILSON; SEP 10 1987

LEONA R. LIMON; JOHN BARSON;
JACK R. WOLFE; and Aok 1 Siduor

U. S. DISTRICT COURT

B R e i

Defendants.

JOINT STIPULATION OF DISMISSAL

COME NOW the parties, by and through their undersigned
attorneys cf record, and pursuant to Rule 41(a) (1) of the Federal
Rules of Civil Procedure dismiss with prejudice the above-styled

cause of action.

FRASIER & FRASIER

By: /Aﬁ%ij226921"”—_rﬂ

Steven R. Hickman

1700 Southwest Blvd., #1060
P. O. Box 799

Tulsa, Oklahoma 74101
{918) 584-4724

ATTORNEYS FOR PLAINTIFF




-and-

FELDMAN, HALL, FRANDEN, WOODARD
& FARRIS

e WL L 1Lep

William S. Hall

525 South Main, Suite 1400
Tulsa, Oklahoma 74103
(918) 583-7129

ATTORNEYS FOR DEFENDANTS
—-and-

McCORMICK, ANDREW & CLARK
A Professional Corporation

~Stephen L. Andrew

Suite 100, Tulsa Union Depot
111 East First Street

Tulsa, Oklahoma 74103

(918) 583-1111

ATTORNEYS FOR DEFENDANTS




FILED

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA S{P 10 mT

Jack C. Siver, Glerk
U. S. DISTRICT COURT

TUBULAR CORPORATION OF AMERICA,
INC., an Oklahoma corporation,

Plaintiff,

vsS. Case No. 87-C-31-E
SOCIETA EUROPEA TUBIFICI E
ACCIAIERIE s.p.a., an Italian
corporation, and S.E.T.A. US Ltd.,
a Delaware corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

NOTICE OF DISMISSAL WITHOUT PREJUDICE

Plaintiff Tubular Corporation of America, Inc.,
bursuant to Federal Rule of Civil Procedure 4l(a)(1)(1), hereby
dismisses its action without prejudice as to Defendant S.E.T.A.
US Ltd. only while breserving its claims against Defendant
Societa Europea Tubifici Acciaierie s.p.a.

BOB F. Mccoy

DOUGLAS L. INHOFE
GEORGE H. LOWREY

Georfe H. Lowrey

LIEN CLAIMED

2400 First National Tower
Tulsa, Oklahoma 74103
(918) 586-5711

Attorneys for Plaintiff
TUBULAR CORPORATION OF AMERICA,
INC.

87/57196
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OF COUNSEL:

CONNER & WINTERS

2400 First National Tower
Tulsa, Oklahoma 74103
(818) 586~5711

87/57196




CERTIFICATE OF SERVICE

The undersigned does hereby certify that on the /0&/

day of September, 1987, he mailed a true ang correct copy of
the foregoing Notice Of Dismissal Without Prejudice, to:
Kent L. Jones
Donald L. Kahl

4100 Bank of Oklahoma Tower
Tulsa, Oklahoma 74172

LN,

87/57196




ey

IN THE UNITED STATES DISTRICT COQURT
FOR THE RORTHERN DISTRICT OF OKLAHOMA

JI CASE COMPANY and

JI CASE CREDIT CORPORATION,
Plaintiff,
Vs.

No. 87-C-130E

TULSA TRACTOR COMPANY, INC.

LR N N N e I R S S S

CHARLES L. JOHNSTON, LARRY o g .E -
CLINTON JOHNSTON, JANET E. : £ F, |
JOHNSTON & SANDRA JOHNSTON,
Defendants. R -
'IT;CE{ {‘- « - ]
?-':'S. I‘ : 7

JOINT STIPULATION OF DISMISSAL

It is hereby stipulated that pursuant to the Rule
41({A){1), the above entitled action is to be dismissed, with
prejudice, with each party to bear his own costs and attorney

fees.

JI CASE CO

J1 CASE /I ‘
7

By:
0. ¢liftdn Gog@ing-tOBA #10¥15)

Of the Firm:

DERRYBERRY, QUIGLEY, PARRISH,
GOQODING & NANCE

4800 N. Linceln Blvd.

Oklahoma City, OK 73105

{405) 528-6569

Attorney(s) for Plaintiff
Jl CASE COMPANY
JI CASE CREDIT CORPORATION




wohald Flasch
Attorney at Law
5136 E. 21lst
Tulsa, OK 74114

Ot S

Chris Economou (OBA #2610)
Attorney at Law
5136 E. 21st
Tulsa, OK 74114

L s e
Terry L. Weber (OBA #10149)
Attorney at Law
1608 South Elwood Ave.
Tulsa, OK 74119

Attorney for Defendants




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UONITED STATES OF AMERICA, ) SE
) P101
Plaintiff, } 987
) Jack C. Silver. ¢l
. . Clerk
vS. ; U.S. DISTRICT COURT
ONE PARCEL OF REAL PROPERTY )
WITH BUILDINGS, APPURTENANCES, )
AND IMPROVEMENTS, ENOWN AS )
225 BEACH DRIVE, SQUTH LAKE )
TAHOE, CALIFORNIA, }
)
Defendant. ) CIVIL ACTION NO. 86-C-1076-E

JUDGMENT OF FORFEITOURE

This cause having come before this Court upon
Plaintiff's Application and being otherwise fully apprised in the
premises, it 1s hereby

ORDERED, ADJUDGED, AND DECREED that judgment be entered
against the Defendant, one parcel of real property with
buildings, appurtenances, and improvements, known as 225 Beach
Drive, South Lake Tahoe, California, more fully described as

follows:

all that lot, tract or parcel of land
situate, lying and being in South Lake Tahoe,
California, shown and designated as Lot 49 in
Pine Stone Unit No. 3,

and against all persons interested in such property and that the
said property be and the same is hereby forfeited to the United
States of America.

a W 1
oUW f’; ot

JAMES O. ELLISON
UNITED STATES DISTRICT JUDGE




APPROVED:

UNITED STATES OF AMERICA

TONY M. GRAHAM
Unitgd States Attorney

CATHERINE J. DEHREW
Assistant U.S.(Attorney




IN THE UNITED STATES DISTRICT COURT )
FOR THE NORTHERN DISTRICT OF OKLAHOMA SFP 101987
SAMUEL B. WINTERS, jack C. Silver, Clerk

U.5. DISTRICT COURT
Plaintiff,

vVs. No. 87-C-54-E
ROCKWELL INTERNATIONAL
CORPCRATION, a Delaware
corporation; CLEO C. WHITE,
an individual; JOSEPH J.
ROSLANSKY, an individual,

[ et e et et el St e ;o

Defendants.

JUDGMENT

This matter came on before the Court on the Motion to
Dismiss the second and third causes of action against Defendant
Rockwell International Corporation, the Motion to Dismiss the
fourth cause of action against Defendant Clec C. White and the
Motion to Dismiss the fifth cause of action against Defendant dJoe
Roslansky. The issues having been duly considered and a decision
having been reached as set forth in the Order filed herein on May
26, 1987, this Court finds that Jjudgment should be entered on
behalf of Defendant Rockwell as to the second and third causes of
action, Defendant White as to the fourth cause of action, and
Defendant Roslansky as to the fifth cause of action as against
the Plaintiff, Samuel B. Winters, together with the costs of this
action.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that judgment
is hereby entered on behalf of Defendant Rockwell International,
Inc. as to the second and third causes of action, on behalf of

Defendant White as to the fourth cause of action, and on behalf




of Defendant Roslansky as to the fifth cause of action
against the Plaintiff, Samuel B. Winters.

ORDERED this /& "'day of September, 1987.

/

‘—_./__.77 & a2 AL &'jf_’ibchd_

and

JAMES Q7 ELLISON

Ed

UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR TIE ILED
NORTHERN DISTRICT OF OKLAHOMA
SEP 101987

Jack C. Silver, Clerk
U.S. DISTRICT COURT

Z0MBA ENTERPRISES, INC., et al.
Plaintiffs,
vs. No. 87-C~272-E

MURPHY ENTERPRISES, INC., d/b/a
MURPHY BROTHERS EXPOSITION,

Defendant.

ORDER OF DISMISSAL

This matter comes on for consideration on this f? day

of September, 1987 on the Application of the parties for an
Order of Dismissal.

The Court being fully advised in the premises finds that
this matter should be dismissed.

/

IT IS SO ORDERED this <y day of 7 , 1987.
N4

S7 JAMES O. ELLISON
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

C.I.T. CORPORATION, a
foreign corporation,

Plaintiff,

V. No, 85-C-1135-B
PORT PRECISION METALS
CORPORATION, an Oklahoma
corporation, J. P. OIL
CORPORATION, a Kansas
corporation, and PHILIP A.

FILED

B M . T W L W N A g

HAMM, an individual, SEP 101987
Defendants. Jack C. Silver
. Cl
U.S. DisTRicT coj,;’}

JUDGMENT

In accord with the Order filed this date, IT IS HEREBY
ORDERED, ADJUDGED AND DECREED that the Plaintiff, C.I.T.
CORPCRATION, now known as the C.I.T. Group/Equipment Financing,
Inc., have and recover judgment against the Defendants, Port
Precision Metals Corporation, an Oklahoma corporation, J. P.
0il Corporation, a Kansas corporation, and Philip A. Hamm,
an individual, on the Plaintiff's claim for deficiency judg-
ment in the amount of Sixty-¥Four Thousand One Hundred Thirty-
Seven and 32/100 Dollars ($64,137.32), together with interest
and costs. Judgment is also entered in favor of the Plaintiff
and against the Deflendants on the Defendants' counterclaim, and

the Defendants are to take nothing on their counterclaim.

77
ENTERED this -7 = ¢ day of September, 1987.

e

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

/
JAMES E. CLAYTON, et al.,

Plaintiffs,

)
)
)
}
v. ) No, 79-C-~723-B
) F1I L E D
FRANK THURMAN, Sheriff of )
Tulsa County, Oklahoma, ) SEP 10 1987
)
3 J .
: ack C. S"VEF, C!erk.

et al.,
Defendants, u.s. DfSTR!CT COURT

FINDINGS OF FACT AND‘CONCLUSIONS_QF LAW

(COMPLIANCE HEARING)

INTRODUCTION

This civil rights class action brought by the past and
bresent inmates of the Tulsa City-County Jail was commenced on
December 18, 1979. The lawsuit was brought pursuant to 42 U.s.cC.
§1983 concerning the conditions of confinement and the operation
of t&ué jail, alleging constitutional violations in the areas of
racial segregation, women's rights, visitation, use of mails,
access to the courts and legal material, medical, prisoner
security, due process, recreation and exercise, and religion.
While incidents of overcrowding have been referred to, it has not

been contended by Plaintiffs that the Tulsa County Jail System is

e banc in accordance with Local Rule 18 on May 31, June 1, 2, 6,

and 7, 1983. The Court toured the facilities comprising the

Tulsa County Jail System on June 17, 1983.




On August 2, 1983, the Court issued its Findings of Fact and
Conclusions of Law finding the Tulsa City-County Jail met
constitutional standards in many alleged deficient areas but
found constitutional violations by the Defendant in specified
areas of equal protection, medical, prisoner security, due
process, physical exercise, and religion., In Conclusion of Law
No. 39, the Court ordered the Defendants to submit a plan within
sixty days remedying the deficiencies in such areas as follows:

1. Equal Protection. Assignment of trustee jobs to

women inmates on an equal basis with men; access
to a minimum security facility comparable to the
Adult Detention Center; and protection of the
privacy right of women not to be viewed by male

trustees or guards while nude or while using the
shower and toilet facilities.

2. Medical. Licensing of various paramedics;
pharmacist consultation for proper dispensing of
prescription medication; privacy for women inmates
during physical examinations; and written medical
operating policy in line therewith and an
appropriate medical review policy.

3. Prisoner Security. Increases in staffing of the
Eighth and Ninth Floors and physical changes in
the bulkheads to improve viewing, for inmate
security; report to the Court concerning the
results of the recently-implemented 1l5-minute
tours on the catwalks; plan for periodic fire
inspection drills.

4. Due Process. Upgrading or restricted use of
"A-Section".

5. Physical Exercise. Recreational or exercise
facililties of inmates confined in excess of 30
days.

The licensing requirement was subsequently vacated by the
trial Court as an Eleventh Amendment violation. Such was
subsequently reviewed by the Tenth Circuit Court of Appeals
and on February 23, 1987, was dismissed because in the
interim Oklahoma licensed medical personnel, i.e.
registered nurses and practical nurses, were employed to
staff the jail system, thereby rendering the matter moot.
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6. Religion. Opportunity for group religious
services at the Adult Detention Center.

On September 30, 1983, Defendants submitted their initial
plan. On February 15, 1985, the Court approved the Defendantsg!
final plan submitted on December 5, 1984, and set forth certain
compliance requirements.

On September 27, 1985, the Defendants filed a compliance
report detailing the changes which had been made to the Tulsa
City-County Jail ana the Plaintiffs filed their response on April
lé, 1986, and the Defendants replied thereto on April 24, 1986,
requesting the action be dismissed, asserting the Defendants were
in compliance.

Thereafter, the case came on for hearing regarding
Defendants' compliance with the Constitution of the United States
and motion to dismiss on February 24, 25 and 26, March 26, April
2, and April 7, 1987. The hearing was conducted en banc, with the
exception of the Honorable H., Dale Cook, who was excused from
hearing the evidence by consent of the parties. Because of the
demands of other cases, the Honorable James 0. Ellison was unable
to attend parts of the hearing but has reviewed the audio tapes
of that evidence. The testimony of Dr. Frank Rundle regarding the
medical system within the jail was submitted by the Plaintiffs by
way of deposition.

On March 27, 1387, Judges James O, Ellison and Thomas R.
Brett again toured the three facilities comprising the Tulsa

City~County Jail.




In this lawsuit and in reference to the compliance hearing
the Plaintiffs question the constitutional operation of the jail
in its totality, raising issues regarding security and staffing
of the jail, the medical delivery system, and deterioraticpn__of
sanitation and ventilation. Plaintiffs also assert the Defendant
has not complied with the orders of the Court of February 15,
1985, and the Defendant's own plans. The Plaintiffs urge that
due to the noncompliance the jail is operated unconstitutionally
and 1s "peyond salvage."

After considering the evidence presented, the applicable
legal authority, and the briefs of counsel, the Court enters the
tollowing Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

1. The parties have stipulated to the following facts:

A, The practice and procedures regarding
visitation have remained substantially the
same since August 2, 1983.

B. Inmates being held solely on municipal
charges are members of the Plaintiff class,
as well as any and all inmates held on state
charges in the Tulsa City-County Jail.

C. The medical department of the Tulsa City-
County Jail has been substantially upgraded
and improved since July, 1983.

D. The practices and procedures regarding access
to courts have remained substantially the
same since August 2, 1983. The Defendant has,
however, increased the number of available
law books since August 2, 1983,

2. A description of the Tulsa City-County Jail facilities

is as follows:




The Tulsa County Jail consists of three
facilities: the eighth and ninth floors of the Tulsa
County Courthouse Building, built in 1956, the city
jail in the Police Courts Building, built in 1969,
which is adjacent to the Tulsa County Courthouse and
connected by an enclaosed ramp, built in 1982, and the
Adult Detention Center, built in 1968, located
approximately a mile and a half to the northwest, Male
inmates are housed in all three facilities and female
inmates are pbresently housed in a separate area of the
ninth floor of the county facility.

The sheriff's office is on the first floor of the
Tulsa County Courthouse Building. The center of the
eighth and ninth floor jail operations is on the ninth
floor, which is generally used for the confinement of
women and D.0O.C. trustees. The eighth floor is used to
house more serious offenders and inmates who present a
lore severe management problem. The configuration of
the eighth and ninth floors is an internal grouping of
various sized cells, some with contiguous day-room
space. Within the cell areas are toilets and shower
facilities, The day-rooms are essentially extensions
of the barred cell areas, and are furnished with tables
used in part for dining. A walkway or "catwalk" runs
around the outside perimeter of the cells. A central

corridor and control office comprise the balance of the

Ut
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useable space. Windows in the exterior walls provide
some outside light,

The two floors of the county Jjail have
substantially the same design. The guards' station is
located on a central corridor towards the center of the
building with a hallway leading to the elevators
forming somewhat of a "T" configuration. This "p» is
formed by a solid, steel bulkhead with several
corridors leading back to the various tanks. There is
no adequate visibility of the tanks from the guard's
station. In 1983, there was only visibility into the
tanks from "catwalks" running around the exterior walls
of the building. Since that time, view windows have
been installed in the main corridor for visual access
to the tanks. Because the inmates could as casily see
out of the the tanks as the guards could see in, wooden
"blackboards" were recently added which block the
inmates' view of the corridor. With the combined use of
the catwalk and the view windows, there are a few areas
of the cells which cannot be seen.

The City Jail facility is located on the second
floor of the Municipal Building of the Civic Center,
accessible to the County Building by an elevated,
enclosed walkway. "A-Section”", a group of twelve
single cells used until shortly before the 1983 trial

for holding medical and psychiatric cases, as well as

6




administrative segregation, is located in this facility.
Four enlarged A-Section cells were again reopened after
trial, The Defendant voluntarily closed A-Section
during the compliance hearing. The facility also
contains four other areas with internal groupings of
multiple occupancy cells, with bunk Space ranging from
two to ten; a central corridor; a control office;
processing area; medical staff office, kitchen, and
group dining area. There are no windows providing
natural light but artificial lighting is basically
adequate. In these cells there are no day-room like
areas.

The Adult Detention Center, a medium security
facility, is a one-story brick building, encircled by
an eight-foot cyclone fence, located on a large area of
land. The building is designed with a central core and
four wings, All of the wings house open dormitories.
The control office in the central core has electronic
control of the housing unit doors and a visual monitor
of the rear entry. The outside fenced areas are
suitable and used for outdoor recreation and exercise.

The Defendant Sheriff Frank Thurman operates the
City of Tulsa facilities of the Tulsa County Jail
System under a contract entered into on June 2, 1981,
between Tulsa County, Oklahoma and the City of Tulsa,

Oklahoma. The contract provides for the Tulsa County




Sheriff to be responsible for operating the overall

jail facility. 1In September 1986, the Defendant also

assumed responsibility for the booking of inmates into

the facility.

3. Since the initial trial of this case in 1983, a number
of major physical plant and operational changes have been
made to the Tulsa City-County Jail. Approximately One Million
Dollars ($1,000,000.00) has been expended by Tulsa County for
capital improvements to the jail facility. These changes include
the following:

A, Structural Changes.

1. Women inmates are provided space on the
Ninth (9th) Floor of the County Facility which 1is
reasonably comparable to the space provided to
male inmates housed at the Adult Detention Center.
A wall has been installed to divide the women's
section of the jail from the rest of the floor.
The door to the women's section has a one—-way
viewing window which allows the matron to look
outside the women's section, but prevents anyone
on the outside of the women's section from looking
in. Additioconally, metal panels have been
installed on the viewguard panels within the
women's section to prevent males from viewing
females when the door to the women's section is
open.

2. A wooden curtain has been installed in
the medical facility on the Ninth {(9th) Floor of
the County Facility to insure the privacy of all
inmates during medical examinations and
consultations.

3. "T" tank on the Eighth (8th) Floor of
the County Facility has been renovated and
modified from a single dormitory style tank to six
(6} cells consisting of four (4) - eight (8) man
and two (2) - six (6) man cells. TEach cell has a
new stainless steel combination sink and toilet.

4. The medical records office has been
moved from the City Jail to the Third (3rd) Floor




ot the County Courthouse Building. The new office
provides increased space for and greater
confidentiality of inmates' medical records.

5. Plastic, shatter resistant viewguard
panels have been installed on the Eighth (8th) and
Ninth (9th) Floors of the County Facility to open
up the bulkheads and increase the visibility of
jailers into the inmates' living guarters.

6. A-Section at the City Facility has been
completely renovated and currently consists of
four one-person cells. Each cell is 8' x 12 1/2°
wide and contains a poured concrete bunk
approximately 2*' above the floor, a standard
American-style stainless steel toilet and
combination sink and drinking fountain. Flanking
the door to each cell are Plexiglass-type viewing
windows to the main hallway. Newly installed
light fixtures provide at least 20' candles when
the cells are occupied. Shower facilities are
nearby the A-Section cells. {A-Section has been
closed for inmate occupancy by the Defendants).

7. Fire doors have been installed at either
end of the walkway which connects the City and
County Facilities,

8. Fire doors have been installed on the
laundry and kitchen facilities of the Eighth (8th)
and Ninth (9th) Floors of the County Facility.

9. The area of the Ninth (9th) Floor of the
County Facility previously used as a property room
has been converted into a short-term court holding
cell containing six (6) bunks.

10. The area previously used as a dining
facility at the Adult Detention Center has been
renovated into three {(3) - sixty (60) man cells.
Inmates at the facility are now fed in a cell
adjacent to their assigned dorm { Defendant's
Exhibit 29-Aa).

11. Lighting has been substantially upgraded
in most areas of the jail.

12. General sanitary and health conditions
within the jail have been substantially upgraded.

13. Two (2) outdoor exercise yards have been
constructed at the Adult Detention Center.,




14. In addition to access to law books in
the Tulsa County Law Library, a law library has
been constructed on the Ninth (9th) Floor of the
County Facility.

B. Operaticonal Changes.

1. No males are permitted to enter the
women's section until the matron on duty ensures
that the women inmates are sco informed.

2. Records are kept and maintained by the
Tulsa County Sheriff's Office concerning the
receipt into the jail system of all medication,
both prescription and nonprescription.
(Defendants' Exhibit Nos. 4, 5, 6-A, 6-B, and 10}.

3. Individual medical records for each
inmate are kept. {Defendants' Exhibit No. 8).
Fach individual medical record reflects the
medication administered, to whom administered and
by whom administered. Id. O©On all prescription
medicines, this record also reflects the reason
that the medication was given and whether the
medicine was administered by order of a physician
concerning an individual inmate or by protocol.
Td.

i, Food carts have been purchased and are
used in the County Facility to endeavor to keep
inmates' food the proper temperature from the time
it is put on the tray until it is delivered to the
inmate in his/her cell.

5. Mobile pay telephones are now available
to inmates for several hours per day.

6. Staffing within the medical department
has been substantially upgraded. The medical
staff now consists of a jail physician, a dentist
for necessary dental care, seven (7) licensed
practical nurses, eight (8) registered nurses, a
medical supervisor, a medical records clerk and
available psychlatrists.

7. A registered nurse conducts all medical
screening upon inmates at the time they are booked
into the facility.

B. Quarterly meetings are held by the jail
physician with the medical staff.

10




g, Pursuant to the Jail Contract, referred
to above, the Tulsa County Sheriff is now in
charge of booking all inmates into the jail
system.

10. Since February 15, 1985, staffing levels
within the jail facility have been increased and
each facility, as well as both floors of the
County Facility, are, as a general rule, staffed
with three (3) jailers. In those instances in
which a staffing shortage occurs, deputies are
called in from field service to make up the
shortage.2

11. Pursuant to the 0Oklahoma Minimum Jail
Standards, all deputies with the Tulsa County Jail
are required to attend a minimum of twenty-four
(24) hours of training during their first year of
employment and at least twenty-four (24) hours of
training each year thereafter. Deputies with the
Tulsa County Jail currently receive, however, a
minimum of forty (40) hours of jail training per
year. The training program includes:

(a) Security procedures;

(b) BSupervisgion of inmates;

(¢} Report writing and documentation;:
(d) Inmate rules and regulations;

(e) Grievance and disciplinary
orocedures;

(£) Right and responsibilities of
inmates:

(g} Emergency procedures;
(h) First aid and CPR; and
(i) Requirements of the Minimum Inspec-

tion Standards for Oklahoma Jails.
{See Minimum Inspection Standards

The sheriff and Jjail staff demonstrates a genuine interest
in the well being of the prisoners and sincerely maintains
an open line of communications. Considering the outmoded
design and construction of the facilities, the sheriff and
jail staff does a commendable job of operating the jail.

11




for Oklahoma Jails, Defendant's Ex-
hibit No. 17 at p. 20).3

12. Periodic fire drills are conducted two
times per year at each jail facility and on each
floor of the County Jail Facility following the
evacuation plan outlined in the Jail Operating

Manual. (Defendant's Exhibit No. 3, JOM #014).
Bach of these drills is reviewed by the State Fire
Marshal. Additicnally, the State Fire Marshal

inspects the Tulsa County Jail at least annually.

13. Catwalk tours are made, on a random
basis, approximately two to three times per hour.

14. Inmates incarcerated for more than
thirty (30) days are given an opportunity to
exercise outdoors, weather permitting.

4 . Title 74 0.5. $§192 requires the Oklahoma State
Cepartment of Health to inspect the Tulsa City-County Jail at
least one time per year to ensure compliance with the Oklahoma
Minimum Jail Standards. The State Department of Health has,
however, been inspecting the Tulsa City-County Jail three (3)
times per year. (Defendant's Exhibit Nos. 36-A, 36-B, and 36-C).
Additionally, the State Department of Health has been reviewing
the medical system of the Tulsa City-County Jail annually.

5. Since 1983, the Tulsa City-County Jail Facility is and
has remained in substantial compliance with the Oklahoma Minimum
Jail Standards.

6. The Tulsa City-County Jail Facility is in substantial

compliance with the National Fire Protection Life Safety Code.

3 At the time of trial, ninety-five percent (95%) of the
deputies in the Tulsa County Jail had completed parts of
this schocl. A majority of the deputies had totally
completed the school.
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7. The Tulsa City-County Jail has made reasonable efforts
to operate the Jail system within the 550 self-imposed population
limit. However, such limit is often exceeded on weekends and
then a variety of inmate release options are implemented to bring
the population within the limit. When the jail population is at
or near maximum capacity adherence to the classification system
cannot be strictly maintained because of lack of flexibility.

This sporadic problem of inmate over-population
exacerbates other problems within the jail. Thus, while the
Court concludes that the jail operation meets constitutional
standards, inmate crowding, coupled with the age and outmoded
design of the jail, threatens long-term compliance with those
standards.

8. Seventy-five percent (75%) to eighty percent (80%) of
the inmates are housed in the jail less than seventy-two (72)
hours. This is due to release by posting bail, the nature of the
offense charged, or due to no formal charge being filed.

9. Classification of inmates upon their admission to the

Tulsa City-County Jail System involves the following criteria:

a. Classification of inmates shall not be made
on the basis of race, color, creed or national
origins.

b. Inmates are classified when admitted to one

of the county jail facilities to ensure the safety
of the inmates and the jail staff.

C. An inmate's classification shall be reviewed:

(1) At the request of the Jail Director
or Jail Physician.

(2) Tollowing a court appearance.
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{3) After drug-intoxicated inmates
cease to be under the influence.

d. Juvenile inmates will be provided living
quarters separate from adult inmates, although the
quarters may be in the same structure.

e. Female inmates will be provided livinag
quarters separate from male inmates, although the
quarters may be in the same structure.

In addition, classification is made According to these
categories:
- age

- type of offense

- legal status (sentenced, unsentenced, material
witness

- evidence of homosexuality or vulnerability to
attack

- past history of vioclent or hostile behavior

- intoxication
(Tulsa County Jail Operating Manual, JOM #029, Defendant's
Exhibit No. 3). This classification system substantially
complies with not only the Oklahoma Minimum Jail Standards, but
also the American Correctional Association's Standards for Adult
Local Detention Facilities, 2nd Edition.

10. Relative to the specified constitutionally deficient

areas in the Court's Findings of Fact and Conclusions of Law
filed August 2, 1983, and referred to Previously herein in the

Introduction on page 2, the Court finds the following:

14




A. EQUAL PROTECTION - FEMALE INMATES

When this lawsuit was tried in 1983, women inmates were
housed in an area of the City Jail Facility. These inmates were
not provided any type of dayroom space and did not have any
access to natural lighting. Since the trial of this matter,
however, female inmates were moved and are now housed on the
Ninth (9th) Floor of the County Facility. This facility provides
women inmates with natural lighting, dayroom space and sqguare
footage space on a substantially similar basis as the facilities
provided male inmates.

A wall has been installed to divide the women's section from
the rest of the Ninth (9th) Floor. Specifically, the door to the
women's section has a one-way viewing window which allows the
matron to ascertain the identity of any individual prior to
allowing them to enter the women's section, thereby preventing
male inmates and/or officers from being able to see into the
women's cells. Additionally, metal panels have been installed on
the viewguard windows within the women's section. These panelsg
are perpendicular to the viewguard windows, vet parallel to the
door leading into the women's section, thus preventing any
individuals from looking into the women's cells when the door to
this section is open. Further, no men are allowed into the
women's sectiocn of the jail until the matron informs the women
inmates that a man is entering the section. All of thase
measures were taken to ensure the privacy of women inmates while

using the shower and toilet facilitias.




The space currently provided on the Ninth (9th) Floor of the
County Jail for women inmates is substantially equal to the space
provided male inmates. Specifically, both male and female
inmates are provided a minimum of thirty (30) square fee@ of
floor space.

For security reasons, trustee jobs for women are limited to
those jobs which become available within the women's section of
the jail., Since the trial of this case in 1983, women trustees
have been assigned to trustee Jjobs on a substantially equal basis
with male trustees. (See Tulsa County Jail Operating Manual, JOM
#209, Defendant's Exhibit No. 3, for trustee eligibility
criteria.) Legitimate security considerations, however, prevent
precisely equal treatment of male and female trustees.

While Defendant has substantially complied with the Court's
Order of August 2, 1983 in this area, the Defendant should
endeavor to grant more equal trustee asignments to females, with

records maintained in this regard.

B. MEDICAL

The inmate population is subject to the same mental and
physical illnesses as the general population. However, the
incidence of inmate illness is increased because of such factors
as close confinement, tension and stress, their lifestyle
occasionally involving drug abuse, and their being more subject
to traumatic injury due to exposure to and increased risk of

assaultive behavior.
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The jail medical staff consists of a physician gualified in
the general practice of medicine, seven (7) licensed practical
nurses, eight (8) registered nurses, a dentist, a psychiatric
program coordinated through the Oklahoma University-Tulsa Medical
College, a medical records clerk, and a medical supervisor.

Before an inmate is accepted/booked into the Tulsa City-
County Jail System, a registered nurse fills out a medical
screening form on the individual, including basic medical
information and medical history. (Defendant's Exhibit No. 8).
If the individual appears to need immediate medical attention,
the arresting officer is advised to transport the individual to a
nearby hospital. If, however, no emergency 1is apparent, the
individual is booked into the jail system. At the time of
booking, each inmate is provided an inmate handbook which
includes information on how to receive medical care within the
Tulsa City-County Jail. (Defendant's Exhibit No. 30).

Inmates have regular daily access to medical care by filling
out a sick-call slip and turning the slip in tc one of the jail
nurses. Additionally, jail security personnel may place an
individual on the physician's patient list if they believe the
inmate needs medical attention. Also, inmates may request
emergency medical treatment by notifying the medical staff
through a jailer. (Id). Once an inmate requests medical care, a
separate medical record for that inmate is maintained under the
physician's direction and supervision. (Defendant's Exhibit No.

8).
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The jail physician is present a minimum of two (2} hours per
day, seven days per week at the three facilities and is available
twenty-four (24) hours a day for emergency calls. The jail
dentist visits the jail facility one time per week for the
purpose of conducting a dental sCreening to ascertain the extent
of an inmate's dental problems and/or to schedule an appointment
for the inmate to be taken to the dentist's office for treatment.
The jail dentist is also available on a twenty-four (24) hour
basis for emergencies.

Inmates also can request psychiatric care or can be referred
to a psychiatrist by the jail physician. Personnel within the
jail can also make referrals to the psychiatrist on a priority
basis. The psychiatric program is conducted and coordinated by
the University of Oklahoma-Tulsa Medical College. Licensed
medical doctors attending the college and completing a residency
program in psychiatry visit the Jail facility approximately six
(6) hours per week; on Monda'ys, Wednesdays and Thursdays
approximately two (2) hours per day. They work under and are
directly supervised by the Director of the University Psychiatric
Residency Program. Inmates are evaluated by resident
psychiatrists who diagnose and recommend treatment. The resident
psychiatrists can recommend hospitalization where indicated. The
psychiatric residents are on call twenty—f’our (24) hours per day.
All inmates with serious psychiatric problems are seen on a
priority basis. The priorities are: (1) Emergency or suicidal

persons overtly demonstrating psychotic tendencies as well as
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persons on specific medications that need to be followed; (2)
persons showing signs of mental illness but not requesting
psychiatric assistance; and (3) persons not showing objective
signs of distress but having subjective signs of distress such as
anxiety, depression, insomnia, etc. Priority (1) receive
attention in the psychiatric program but Priority (2) often do
not and a program is being developed to better identify them.
Priority 3 often go unassisted but Some are seen by the jail
physician,

Additionally, private physician specialists are available by
way of referral from the jail physician. A gynecologist is
included on the referral physicians list., Further, a financially
able inmate may have his or her own personal physician visit the
facility upon request.

The medical staff under the Supervision of the jail
physician is responsible for the storage and dispensing of
prescription medication within the jail system. As a general
rule, the jail physician writes a Prescription for an inmate.
The prescription is then taken to the Tulsa County Social
Services Pharmacy to be filled. (Defendant's Exhibit Nos. 6-h,
6-B, and 9), In those instances where the social services
pharmacy is closed, the jail nurses can obtain the most
frequently prescribed medications from 3jail stock bottles.

Special medical diets are provided when prescribed by the
jail physician. The jail menus are approved by licensed

dietitians. {(Defendant's Exhibit No. 3, JOM #013).
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The Tulsa City-County Jail Facility still operates under
arrangements made with the Oklahoma Osteopathic Hospital for
emergency treatment and hospitalization of inmates, where
necessary.

The jail physician reviews the medical system on a quarterly
basis. His review includes a review of the effectiveness of the
health care delivery system, areas of the health care delivery
system which need improvement, and changes in the health care
delivery system since the last quarter. {Defendant's Exhibit
Nos. 1-2 through 1-I). Additionally, the jail physician reviews
and reports to the Sheriff on any inmate's medical grievances
and/or attempted suicides. (Id.)

Further, the State Department of Health, pursuant to this
Court's Order of February 15, 1985, reviewed the effectiveness of
the health care delivery system within the Tulsa City-County Jail
on April 12, 1985, and April 15, 1986. (Defendant's Exhibit Nos.
2-A and 2-B).

Plaintiffs have isolated a few cases over a period of years,
both medical and psychiatric, in which attention to that
particular patient's problem was not what should have been or
could stand improvement. However, such isolated instances do¢ not
support a general deficiency in the Defendant's medical program.

Basically, the Tulsa City-County Jail medical program meets
‘of exceeds constitutional standards. The following areas,

however, need continuing attention and improvement:
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(1) In-house physician review of medical policies,
procedures and grievances;

(2) Written medical operating policy;

(3) Periodic audit of medical program and procedures
by a gualified outside person or agency;

(4) Maintain daily medication logs and records
concerning medication issued to various jail
facilities from central medical storage; and

(5) Psychiatric program and policy that will permit
earlier identification and treatment of Priority 2
inmates and treatment of the more serious Priority
3 inmates.

(6) Use of restraints only for security or medical
purposes and then with medical supervision.

cC. PRISONER SECURITY

(1} Physical Security.

The Defendant has increased the staffing levels not only at
the County Facility, but also at the Adult Detention Center.
Since February 15, 1985, the Ninth (9th) Floor of the County
Facility has been staffed twenty-four (24) hours per day with a
Sergeant and two (2) jailers, and the Eighth (8th) Floor of the
County Facility has been staffed twenty-four (24) hours per day
with three (3) jailers. Additionally, plexiglass viewguard
panels have been installed throughout the Eighth (8th) and Ninth
(9th) Floors of the County Facility, thereby increasing
visibility from the hallways into the inmates:! cells,. Also,

since February 15, 1985, the Adult betenthnuCenterkms been

staffed with three (3) jailers.

4 The Tulsa City-County Jail medical system is seeking ac-
creditation by the National Commission on Correctional
Health Care (Affidavit of Undersheriff Art Lee filed 7-2-87).
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Further, the Defendant has made a concerted effort to stress
to his employees the importance of random catwalk tours
approximately three to four times an hour, evidenced by time
clock discs, Occasionally, the tours have not been made every
fifteen (15) or twenty (20) minutes, but at such times the jailer
was otherwise occupied in the cell areas.

The results of the Defendant's efforts in this area indicate
improved security. Since February, 1985, the record reflects
that the incidents within the Tulsa City~-County Jail are not only
less serious in nature but also, are responded to by the jail
statf more timely. Further, the level of efficiency and security
at which the jail operates despite its antiquated design is
directly attributable to staff training and efforts.
(Plaintiffs' Exhibit No. 33 at p. 14).

Continuing attention should be directed to:

(l) Appropriate staffing of each facility, including the
women's facility;

(2} Conduct of and recording of catwalk tours;
{3) Adherence to established clasgsification procedures.

(2) Fire Detection, Prevention and Evacuation.

Since 1983, the fire safety within the Tulsa City-County
Jail Facilities has been substantially upgraded. The Defendant
has employed a state-certified firefighﬁer as Fire Inspection
Officer. The responsibilities and duties of this officer are to
make weekly inspections within the Jail system to look for and
correct deficiencies within the facilities in terms of fire

safety.
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The Operating Manual for the Tulsa County Jail (Defendant's
Exhibit No. 3) contains policies and procedures for fire
prevention and inspection (JOM #0002}, fire and evacuation plans
for all three facilities (JOM #014), a facility fire plan (JOM
#16), and emergency ventilation plans (JOM #s 024-A, 024-B éna
024-C). The facilities are equipped with smoke alarms, fire
extinguishers and air masks. Further, the jail facility is
currently in substantial compliance with the National Fire
Protection Life Safety Code.

Additionally, each jailer receives yearly training in the
evacuation of the facilities and the use of emergency fire
equipment. The Fire Inspection Officer is also available to jail
staff should any gquestions arise concerning the fire safety
procedures within the jail.

Fire drills are conducted four (4} times per year at each
facility. These drills are scheduled in such a way that all
deputies participate and trustees also participate.

The State Fire Marshal inspects the jail on a yearly basis,
including a review of all fire drill reports. A detailed written
report is sent to the Sheriff within four to six weeks of the
Fire Marshal's inspection detailing the results of the inspection.
The Defendant has implemented procedures to correct deficiencies.
Due to the location and outdated design of the Tulsa County jail
facility, continuing attention must be given to prompt evacuation

in the event of fire.
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D. DUE PROCESS -- A-SECTION

A-Section at the City Facility has been completely
renovated. See Finding of Fact No. 5(A)(6). Since the renovation
of A-Section, the primary use of these cells has been to house
inmates with contagious diseases. Additionally, the cells have,
at times, been used to house inmates who could not get along in
the general population.

Following the testimony of Dr. Goodman, a psychiatrist
within the Tulsa City-County Jail System, the Sheriff issued a
memorandum stating that A-Section was being closed and would no
longer be used to house inmates. In the event that an inmate
within the Tulsa City-County Jail is suspected or diagnosed as
having a contagious disease, he is to be placed in the hospital.
(Defendant's Exhibit No. 40}.

Renovated A-Section should not be used for permanent housing
of inmates. (Dr. Goodman's testimony, page 23). It could be

employed for temporary placement oOr holding, not to exceed 36

hours.

E. PHYSICAL EXERCISE.

The completion of two (2) cutdoor recreation facilities at
the Adult Detention Center provide appropriate space for inmates
incarcerated for more than thirty (30) days to exercise. Once
incarcerated for more than thirty (30) days, an inmate is
eligible to participate in the exercise program, unless said
inmate is classified as an escape risk or has had his/her

exercise rights suspended in a disciplinary action. At the time




F. RELIGION.

Inmates still have free access to personal visitation by
ministers, priests or authorized representatives of recognized
religious groups. Group religious services are beld
approximately three (3) times per week for approximately one (1)
hour each time at the Adult Detention Center. Additionally,
group bible services are held for women inmates three (3) times
ber week for approximately one (1) hour each time in the women's
section of the County tacility. For legitimate reasons, group
services are not held for inmates incarcerated in the remaining
portions of the jail facilities. Group religious services for
women on the Ninth Floor of the Tulsa County Jail should be
implemented insofar as space is available and security
considerations permit. Records regarding religious services
should be maintained.

11. The Defendant has made improvements in the area of
sanitation, facilities maintenance, food service and lighting.
Each of these areas, however, require persistent continuing
attention to maintain acceptable standards. Maintaining
reasonable sanitation, facilities maintenance and lighting is
made more difficult by the design and age of the jail structure,
As previously stated, each inmate should be provided a clean
mattress,

12, The Court concludes the Tulsa City-County Jail is in
substantial compliance with the Court's Orders of August 2, 1983

and February 15, 1985, Further, the overall operation of the




Tulsa City-County Jail, though limited in its capacity and
outmoded in design and construction, comports with the
requirements of the United States Constitution in the areas of
racial segregation, women's rights, visitation, use of mails,
access to the courts ang legal materials, medical, prisoner
Security, due process, recreation and exercise, and religion.

13. On July 21, 1987, the voters of Tulsa County voted
57.1% to 42.9% in favor of constructing a new jail which had the
potential of housing slightly in excess of 1,000 inmates. Since a
60% majority was required for Passage, the bond issue vote

failed.
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CONCLUSIONS OF LAW

1. The Court has jurisdiction of this matter under 42
U.S.C. §1983 and 28 U.S.C. §1331.

2. This action was properly certified as a class action by
the Court pursuant to Fed.R.Civ.P. 23(c) on December 7, 1981.
The Court found that the c¢lass should consist of the named
plaintiffs, all present inmates of the Tulsa County Jail and all
inmates to be confined in the future in the Tulsa County Jail.

3. Any Finding of Fact properly characterized as a
Conclusion of Law is incorporated herein,

4. Federal Courts are properly reluctant to interfere with

the operation of state correctional systems. Procunier v.

Martinez, 416 U.S. 396, 404-05 (1974); Cruz v. Beto, 405 U.S.

319, 321 (1972); Pell v. Procunier, 417 U.S. 817, 825-26 (1974).

The federal courts do not sit as co-administrators of state

system, Bounds v. Smith, 430 U.S. 817, 832 (1977). The inguiry

of federal courts into prison management must therefore be
limited to the issue of whether a particular system violated any

prohibition of the United States Constitution. Bell v. Wolfish,

441 U.S. 520, 562 (1979).

5. A policy of judicial restraint, however, "cannot
encompass any failure to take cognizance of valid constitutional
claims whether arising in a federal or state institution. When a
prison regulation or practice offends a fundamental
constitutional guarantee, federal courts will discharge their

duty to protect constitutional rights.” Procunier v. Martinez,

supra, at 405-06.
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6. Lawful incarceration necessarily operates to deprive a
priscner of certain rights and privileges he would otherwise

enjoy in a free society. Price v. Johnston, 334 U.S. 266, 285

(1948); Courtney v. Bishop, 409 F.2d 1185, 1187 (8th Cir. 19%969),

cert. denied, 396 U.S. 915 (1969);:; Brown v. Wainwright, 419 F.2d

1376, 1377 (5th Cir. 1970); Jackson v. Godwin, 400 F.2d 529, 532

(5th Cir. 1968). Nevertheless, "there is no iron curtain drawn
between the Constitution and the prisons of this country." Wolff

v. McDonnell, 418 U.S. 539, 555-56 (1974). Prisoners retain all

those rights enjoyed by free citizens except those necessarily

lost as an incident of confinement. Pell v. Procunier, 417 U.S.

817, 822 (1974).

7. The Eighth Amendment to the United States Constitution
provides that cruel and unusual punishment shall not be inflicted.
The United States Supreme Court has recognized the words of the
amendment are not precise and that their scope 1s not static.
"The Amendment must draw its meaning from the evolving standards
of decency that mark the progress of a maturing society." Trop

v. Dulles, 356 U.S. 86, 100-01 (1958). The Eighth Amendment has

been held to prohibit conditions which involve "the unnecessary

and wanton infliction of pain..." Estelle V. Gamble, 429 U.sS.

97, 102 (1976) and proscribes penalties "that are grossly
disproportionate to the offense...as well as those that
transgress today's 'broad and idealistic concepts of dignity,

civilized standards, humanity and decency.'" Hutto v. Finney,

437 U.S. 678, 685 (1978).
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8. There is no doubt that the conditions of confinement
can cause a constitutional violation under the Eighth and

Fourteenth Amendments. Rhodes v. Chapman, 452 U.S. 337, 101

S.Ct. 2392, 69 L,Ed.2d 59 (1931). As the Rhodes court no‘ted:
"Prison conditions could be cruel and unusual when they 'deprive
inmates of the minimal civilized measure of life's necessities,’
452 U.5. at 347, 101 S.Ct. at 2399, or when they result in
punishments that 'involve' the unnecessary and wanton infliction
of pain, . . . or are grossly disproportiocnate to the severity of
the crime.' TId. at 346, 101 S.Ct. at 2399 (citations omitted).

French v. Owens, 777 F.2d 1250 (7th Cir. 1985)., See Alberti v.

Klevenhagen, 790 F.2d 1220 (5th Cir. 1986). Because conditions

of confinement are part of the penalty imposed upon criminal
offenders, they too fall within the ambit of the Eighth Amendment.

Caldwell v, Miller, 790 F.2d 589, 600 (7th Cir. 1986), citing,

Whitley v, Albers, U.S. 106 S.Ct. 1078, 1084, 89

L.Ed.2d 251 (1986).

9. When assessing the constitutionality of conditions,
each condition need not be weighed separately, but we instead
look to "the totality of conditions." Alberti at 1224.
Conditions which "alone or in combination ... deprive inmates of
the minimal civilized measure of life's necessities ... could be
cruel and unusual under the contemporary standard of decency."
Rhodes at 347, 101 S.Ct. at 2399, Alberti at 1223, Caldwell at

6001. See also, Ramos v. Lamm, 639 F.2d 599 (10th Cir. 1980,

cert. denied, 450 U.S. 1041 (1981). Basically, courts have found
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the "minimal civilized level of life's necessities" to be
conditions in the categories which this Court discussed in 1983,
such as equal protection, visitation, mail, access to courts,
medical, prisoner security, due process, physical exercise and

religion. Cody v. Hillard, 599 F.Supp. 1025 (D. S.D. 1984);

Miles v. Bell, 621 F.Supp. 51 (D.C.Conn. 1985). The effect of

the "totality" test is that this Court can order the improvement
of any single factor, whether or not that factor alone is
unconstitutional, in order to ensure that the entire system, in

its totality, meets constitutional standards. See Ramos, 639

F.2d at 566, Doe v. District of Columbia, 701 F.2d 948 {(D.C.Cir.

1983), Battle v. Anderson, 564 F.2d4 at 393, Cody, 599 F.Supp. at

1060.
10. As this case involves Fourteenth Amendment Due Process
violations, it is affected by the recent Supreme Court decisions

in Daniels v. Williams, Uu.s. r 106 S.Ct., 662, 88

L.Ed.2d 662 (1986) and Davidson v. Cannon, U.s. . 106

S.Ct. 668, 88 L.Ed.2d 677 (1986). These two cases "explain that
no deprivation of the due process clause results from the
negligent act or omission by an official causing unintentional
injury to life, liberty, or property. Daniels, 106 S.Ct. at 663,

Davidson, 106 S.Ct, at 670-71." New V. City of Minneapolis, 792

F.2d 724 (8th Cir. 1986). violations of the due process clause
require a showing equivalent to the mental state required for g
violation of the Eighth Amendment ban on cruel and unusual
punishment, that is, a showing of recklessness or deliberate

indifference. Davidson, 88 L.Ed.2d at 689, citing, Estelle.
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11. The effect of Daniels and Davidson on the present suit
is that the Sheriff of Tulsa County must be at fault, or
culpable, in some sense, in the maintenance of a policy or custom

that violates the Constitution. Jones v. City of Chicago, 787

F.2d 200, 203 (7th Cir. 1986).

"ITlhe Supreme Court in Daniels and Davidson did
not change the rule that intentional abuse of
official power, which shocks the conscience or
which infringes a specific constitutional
guarantee such as those embodied in the Bill of
Rights, implicates the substantive component of
the due process clause . . .n

Wilson v. City of North Little Rock, 801 F.2d 316 (8th Cir.

1986, cithm;New,sn@ra, at 725, Historically, due process
protections only have been afforded with regard to deliberate

decisions of government officials. Franklin v. Aycock, 795 F.24

1253, 1261 (6th Cir. 1986). Hence, Daniels and Davidson pose no
bar to the present case if it is found that the Sheriff has
deliberately operated a facility which violates the Constitution.
12. The Fourteenth Amendment incorporates and makes
applicable to the states the Eighth Amendment's prohibition of
cruel and unusual punishment. In addition, it safeguards the due
bprocess rights of pre-trial detainees, proscribing conditions and

practices affecting pre-trial detainees which are punitive. Bell

v. Wolfish, 441 U.S. at 538. The Fourteenth Amendment also

guarantees equal protection of law regardless of race or gender.
13. Various Oklahoma statutes govern operation of the Tulsa
County Jail. The county, by authority of the Board of County

Commissioners, is required to maintain the jail. 57 0Okl.St.Ann.
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§41. The judges of the state district courts are responsible for
promulgating rules for the regulation and government of the jail.,.
57 Okl.St.Ann. §43. The sheriff is responsible for daily
operation of the jail. 57 Okl.St.Ann. §47.
EQUAL PROTECTION
(RACIAL SEGREGATION --FEMALE INMATES)

l4. Racial Discrimination--A state may not constitutionally

require segregation of public facilities. Johnson v. State of

Virginia, 373 U.S. 61, 62 (1963). This principle extends to all

public facilities, including penal facilities. Washington v.

Lee, 263 F.Supp. 327, 331 (N.D. Ala. 1%66), aff'd. Lee v.

Washington, 390 U.S8. 333 (1966). Prison officials cannot resort

to acts of racial discrimination in administration of a prison.

Rivers v. Royster, 360 F.Supp. 592, 594 (4th Cir. 1966); Battle v.

Anderscn, 376 F.Supp. 402, 420-21 (E.D.Okl. 1974). Racial
segregation does not now exist in the Tulsa County Jail., Racial
segregation is prohibited at any time in the future.

15. Female Inmates--The standard for review of the

constitutionality of sex-based classification was established in

Craig v. Boren, 429 U.S. 190, 197 (1976):

"To withstand constitutional challenge, previous
cases establish that classification by gender must
serve important governmental objectives and must
be substantially related to achievement of those
objectives." '

Courts faced with allegations of sex discrimination in
correctional institutions apply a 'parity of treatment' standard

to which the state is held in treatment of female inmates.
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Batton v, State Government of North Carolina, 501 F.Supp. 1173,

1176-77 (E.D.N.C. 1980). In other words, defendants are
obligated to provide women inmates with treatment and facilities
substantially similar to those provided the men~—"i._e.,
equivalent in substance if not in form -- unless their actions
bear a fair and substantial relationship to achievement of the

state's correctional objectives." Glover v. Johnson, 478 F.Supp.

1075, 1079 (E.D.Mich. 1979). Educational, vocational,
recreational and work opportunities which exist in a prison must

be made available to all inmates on an equal basis. Barnes v,

Government of Virgin Islands, 415 F.Supp. 1218, 1226 (V.I. 1976).

As stated in the Court's Findings of Fact, the Defendant is
in substantial compliance with the Constitution in providing
trustee job assignments to women reasonably equal to men
consistent with legitimate security considerations, and in
providing substantially equivalent housing for male and female
inmates. Also, the privacy now provided female inmates complies
with the Court's Order of August 2, 1983.

MEDICAL

16. As we have previously held herein, the Eighth Amendment

protects Plaintiffs from a "deliberate indifference to their

serious medical needs." Estelle v. Gamble, 429 U.S. 97, 97 s.ct.

285, 50 L.Ed.2d 251 (1976). The Eighth Amendment requires the
State to "make available to inmates a level of medical care which
is reasonably designed to meet the routine and emergency health

care needs of inmates." Ramos v. Lamm, 639 F.2d 559 {10th Cir,

1980).
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Accidental or inadvertent failure to provide adequate
medical care, or negligent diagnosis or treatment of a medical
condition does not constitute a violation of the Eighth
Amendment.

In order to show "deliberate indifference to serious medical
needs," there must be evidence that prison or jail officials have
prevented an inmate from receiving recommended treatment or that
they have denied access to medical personnel capable of
evaluating the need for treatment. Id. Such has not been the
case herein.

Pgsychiatric.

Psychological or psychiatric conditions can be as serious as
any physical pathology or injury, especially when it results in

suicidal tendencies, Partridge v. Two Unknown Poclice Officers,

791 F.2d 1182, 1187 (5th Cir. 1986).
Protection of inmates from themselves is an aspect of the
broader constitutional duty to provide medical care for inmates.

Id. at 1187. See also: Guglichmoni v. Alexander, 583 F.Supp.

821, 827 (D. Conn. 1984).

The Oklahoma Mental Health Laws, 43A 0.S. §§1-101 et seq.,
enacted to ensure that persons in need of mental health treatment
would receive adequate treatment (43A 0.S5. §1-104), set out
statutory procedures which must be followed before an individual
may be committed to a mental facility. Further, the Uniteg
States Supreme Court has held that the involuntary transfer of 3

state prisoner to a mental hospital implicates a liberty interest
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that is protected by the due process clause of the Fourteenth

Amendment. Vitek v. Jones, 445 U.S. 480, 63 L.Ed.2d 552, 100

S.Ct. 1254 (1980). Specifically, the court said:

"The loss of liberty produced by an involuntary
commitment is more than a loss of freedom from
confinement. It is indisputable that commitment
to a mental hospital 'can engender adverse social
consequences to the individual' and that
'[wlhether we label this phenomena 'stigma' or
choose to call it something else . . . WwWe
recognize that it can occur and that it can have a
very significant impact on the individual.' Also,
'{almong the historic liberties’ protected by the
Due Process Clause is the 'right to be free from,
and to obtain judicial relief for, unjustified
intrusions on personal security.'
* * *

"Wwere an ordinary citizen to be subjected
involuntarily to these conseguences, it is
undeniable that protected liberty interests would
be unconstitutionally infringed absent compliance
with the procedures required by the Due Process
Clause. We conclude that a convicted felon also
is entitled to the benefit of procedures
appropriate 1n the circumstances before he is
found to have a mental discase and transferred to
a mental hospital. Id. at L.Ed.2d 564-65."

It is clear that a pretrial detainee would be entitled, at a
minimum, to the same procedural rights as a convicted felon.

Bell v. Wolfish, 441 U.S., 520, 99 S.Ct. 1861, 60 L.Ed.2d 447

(1979). Thus, inmates within the Tulsa City-County Jail have the
right, prior to any transfer to a mental facility to the
procedural protections afforded under Oklahoma's mental health
laws.

An inmate is, however, "entitled to psychological or
psychiatric treatment if a physician or other health care
provider, exercising ordinary skill and care at the time of

observation, concludes with reasonable medical certainty (1) that
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the prisoner's symptoms evidence a serious disease or injury; (2)
that such disease or injury is curable or may be substantially
alleviated; and (3) that the potential for harm to the prisoner
by reason of delay or the denial of care would be substantial.
The right to treatment is, of course, limited to that which may
be provided upon a reasonable cost and time basis and the
essential test is one of medical necessity and not simply that

which may be considered merely desirable.” Bowring v. Godwin,

55]1 F.2d 44 (4th Cir. 1977). See also, Woodall v. Foti, 648 F.,2d

268 (5th Cir. 1981).

In deciding the level of psychiatric care mandated by the
Constitution, this Court must be guided by the oft-stated
principle that, in the end, the provision of medical care to
prisoners is a matter of sound professional judgment. Bowring at
48.

Based upon these standards, the Court concludes the medical
system within the Tulsa City-County Jail System is
constitutional.

PRISONER SECURITY

17. "While occasional, isolated attacks by one prisoner on
another may not constitute cruel and unusual punishment,
confinement in a prison where violence and terror reign is
actionable. A prisoner has a right, secured by the Eighth and
Fourteenth Amendments, to be reasonably protected from constant
threat of violence and sexual assault by fellow inmates, and he

need not wait until he is actually assaulted to obtain relief.™




Woodhous v. Commonwealth of vVirginia, 487 F.2d 889, 890 (4th Cir.

1973) [citations omitted].

18. The test for unconstitutional prisoner security
conditions is "(1) whether there is a pervasive risk of harm to
inmates from other prisoners, and, if so, (2) whether the
officials are exercising reasonable care to prevent prisoners
from intentionally harming others or from creating an
unreasonable risk of harm." Id. at 890.

19. A pervasive risk of harm may not ordinarily be shown by
pointing to a single incident or isoclated incidents, but it may
be established by much less than proof of a reign of violence and

terror in the particular institution. Withers v. Levine, 615

F.2d 158, 161 (4th Cir. 1980), cert. denied, 449 U.S. 849 (1980).

The Court concludes the Tulsa City-County Jail comports with
constitutional standards since the placement of viewing panels,
increased staffing and inmate observation tours. The nature of
the design and construction of the facilities of the Tulsa
City-County Jail as well as the general character of the inmate
population require vigilance in this regard, however.

CLASSIFICATION OF TINMATES

20. Federal courts are properly reluctant to limit the

freedom of prison officials to classify prisoners as they, in

their broad discretion, see fit. Marchesani v. McCune, 531 F.2d

459, 461 (l0th Cir. 1976), cert. denied, 429 U.S. B46. This

Court, therefore, declines to intervene 1n the classification

system of the Tulsa County Jatl.
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The Defendant should, however, endeavor to adhere to its
stated classification system and maintain an inmate population
that permits reasonable adherence thereto.

OVERCROWBING

21. There is no overcrowding claim per se herein. This
Court cannot make a set standard of square feet per inmate which
would, if met, constitutionalize the Tulsa County Jail. See

Smith v. Pairman, 690 F.2d 122 (7th Cir. 1982), cert. denied, 461

U.S. 946, 103 S.Ct. 2125, 77 L.Ed.2d 1304 (1983), Burks v. Walsh,

461 F.Supp. 454 (W.D.Mo. 1978), aff'd Burks v. Teasdale, 603 F.2d

59 (8th Cir. 1979). This Court can, however, assess whether the
total space for each inmate, in combination with other
circumstances, 1is constitutional.®

The Court does not find there is a constitutional violation
when the total space per inmate in combination with other
circumstances is considered.

22. PFire Safety - Fire protection is a basic necessity of

life. BRattle v. Anderson, 447 F.Supp. 516, 526 (E.D.Ok1. 1977).

Thus, fire prevention, detection and evacuation are matters of
inmate security and well-being about which the jail must have a
sound policy. The level of fire safety and the fire safety

policy of the Tulsa City-County Jail is adequate.

b The Tenth Circuit, in Battle, 564 F.2d 388, adopted as the
constitutional minimum the standards of the American Public
Health Association of 60 square feet per inmate in a cell
and 75 square feet per inmate in a dormitory. This ruling
was implicitly overruled by the Supreme Court in Rhodes, 452
U.S. 337, where it was suggested that district courts re-
frain from overreliance on an expert opinion as to prison
capacity. However, the use of such guidelines is not pro-
hibited, and such may be used where supported by independent
evidence. See, Cody, 801 F.2d at 451.




DUE PROCESS

23. The "A-Section" cell as renovated provides inmates
incarcerated therein with the "basic elements of hygiene." Novak
v. Beto, 453 F.2d 661 (5th Cir. 1971). However, for the reasons
stated by Defendant's psychiatrist, Dr. Goodman, "A-Section®
should be employed for temporary housing only, as provided in the
Findings of Fact.

Relative to administrative segregation, if an inmate is
deprived of rights available to other prisoners, records should
be kept as to why the deprivation occurred.

PHYSICAL EXERCISE

24, Although sophisticated recreatiocnal programs for
inmates are not required, the right to reasonable opportunities
of exercise for those incarcerated in excess of 30 days is
fundamental, especially where jail life for most inmates is
characterized by idleness and prolonged daily confinement in

their cells. Ramos v. Lamm, 485 F.Supp. 122, 158 (D.Colo. 1979),

aff'd in part 639 F.2d 559, cert. denied, 450 U.S. 1041 (1981)H,

on remand, 520 F.Supp. 1059 (1981).

25. An important factor in determining inmates' need for
regular exercise is the size of their cells, the amount of time
spent locked in their cells each day, and the overall duration of

confinement. Ruiz v, Estelle, 679 F.2d 1115, 1152 (5th Cir.

1982). The Fifth Circuit Court of Appeals has held that inmates
incarcerated for a period of time exceeding 30 days should be

given adequate opportunity for exercise and recreation. Smith v.
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Sullivan, 553 F.2d 373, 379 (5th Cir. 1977). The Court in its
Order of August 2, 1983, concludes that inmates confined in the
Tulsa County Jail for more than 30 days must be given an
opportunity for exercise and recreation. The Defendant has
implemented a plan substantially complying with the Court's
Order.

RELIGION

26. In Pell v. Procunier, 417 U.S. 817, 41 L.Ed.2d 495, 94

S.Ct. 2800 (1974), the Court held that in the First Amendment
context a prison inmate retains those First Amendment rights that
are not inconsistent with his status as a prisoner or with the
legitimate penological objectives of the corrections system. The
right to free exercise of religion does not abate upon

incarceration. Hudson v, Palmer, 468 U.S. 517, 104 S.Ct. 3194,

3199, 82 L.Ed.2d 393 (1984). The Court recognized, however, that
the institutional consideration of internal security was central

to all other penological objectives. Bell v. Wolfish, 441 U.S.

520, 546-547, 99 S5.Ct. 1861, 1877-78, 60 L.Ed.2d 447 (1979).
Legitimate security considerations preclude jail officials
from conducting group religious services at the City and County
Facilities. Where, however, security risks are minimal, the
Defendant has held group religious services. Additionally, since
inmates are allowed free access to priests, rabbis, ministers,
and other authorized representatives of recognized religious
groups {(Finding of Fact No. 10F), this Court concludes that the
policies and practices of the Tulsa City-County Jail regarding

religion are constitutional.
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TOTALITY OF CONDITIONS
27. The question before this Court is whether the
conditions within the Tulsa City-County Jail are "sufficiently
shocking" to amount to the cruel and unusual punishment that is

proscribed by the Eighth Amendment. Rhodes v. Chapman, 452 U.S.

337, 101 s.Cct. 2392, 69 L.Ed.2d 59 (1981); Alberti v.

Klevenhagen, 790 F.2d 1220 (Sth Cir. 1986); Ramos v. Lamm, 485

F.Supp. 122, 158 (D. Colo. 1979), aff'd in part, set aside in

part 639F.2d 559, cert. denied, 450 U.S. 1041 (1981), cn remand,

520 F.Supp. 105% (1981).
In making this determination, we must recognize as so

elogquently stated in Battle v. Anderson, supra, at 1426, that to

the extent we are dealing with a large, confined population of
individuals who are not only awaiting trial, but in many
instances have repeatedly shown an inability to get along in the

civilized world, there will always be problems and
inadequacies." When an institution furnishes inmates with
adequate food, clothing, shelter, sanitation, medical care, and

personal safety, its obligations under the Eighth Amendment are

satisfied. Wolfish v. Levi, 573 F.2d 118, 125 (2d Cir. 1378).

In analyzing a challenge to jail conditions based upon the
Eighth Amendment, a court should examine each challenged
condition to determine whether that condition is compatible with
"the evolving standards of decency that mark the progress of a
maturing society. (citations omitted) Any condition of

confinement which passes this test is immune from federal
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intervention. If no challenged condition fails to meet the test,
the entire facility and its administration are immune from Eighth

Amendment attack." Wright v. Rushen, 642 F.2d 1129 (9th Cir.

1981). See also, Hoptowit v. Ray, 682 F.2d 1237 (9th Cir. 1982).

Although the Tulsa City-County Jail Facility is antiquated
and the structural design i1s obsolete, this Court holds that
inmates are provided with the basic necessities required by the
Eighth Amendment. The Defendant has substantially complied with
all of this Court's orders herein.

In the case at bar, the Defendant has generally, with the
help of various individuals within the judicial system of Tulsa
County, maintained the jail population on the eighth (8th) and
ninth (9th) floors of the county facility at what in the
Defendant's expertise and professional judgment was the
reasonable maximum capacity of that facility - 250.
Additionally, the Tulsa City-County Jail has remained 1in
substantial compliance with the Oklahoma Minimum Jail Standards
(Finding of Fact No. 5.) Therefore, based upon the foregoing and
the Court's own knowledge of the current conditions within the
Tulsa City-County Jail, this Court holds that the conditions of
confinement in the Tulsa City-County Jail are not in their
totality unconstitutional.

Further, based upon the Defendant's extensive improvements
to the Tulsa City-County Jail System, general compliance with the
Court's Orders of August 2, 1983, and February 15, 1985, and the

cooperative and concerted efforts of various individuals and
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organizations within the Tulsa County Criminal Justice System,
this Court hereby concludes that the Tulsa City-County Jail

system complies with constitutional standards.

A separate Judgment in keeping with the Findings of Fact_and

Conclusions of Law dismissing Plaintiffs' action shall be entered

this date.
., 7t 15
IT IS SO ORDERED, this ,/ day of ’g/n?é , 1987.

<:::;;;a44¢43£?i22§4@fv1

JAMES/0. ELLISON
UNI D STATES DISTRICT J/U];GE
Y -

e

THOMAS R. BRETT L=
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JIMMY ARLEN JONES,

Petitioner,

§7-C-712-B b/////.

FILED
SEP 10 1987

Jack C. Silver, Clerk
ORDER !
= U.S. DISTRICT COURT

Petitioner Jimmy Arlen Jones' application for a writ of

Ve

)
)
)
)
)
)
LARRY MEACHUM and the )
Attorney General of the )
State of Oklahoma, )
)
)

Respondents.

habeas corpus pursuant to 28 U.S,C. §2254 is now before the court
for consideration, Petitioner pled gquilty to the crime of
Robbery with a Firearm in Tulsa County District Court, Case No,.
CRF-82-1796, and was sentenced to twelve (12) years imprisonment,
Petitioner did not file a direct appeal from his conviction and
sentence, Nor did he seek leave to [ile a late appeal. Peti-
tioner's application for state habeas corpus relief, originally
filed in the Oklahoma Supreme Court, was transferred to the Court
of Criminal Appeals, which nas jurisdiction over all criminal
matters,

In his habeas petition Jones alleged that he was being
illegally incarcerated because he was sentenced to imprisonment
in the Oklahoma State penitentiary system at a time when a
federal district court had declared the Oklahoma prison system to
be unconstitutional. On June 18, 1987, the Court of Criminal
Appeals summarily denied the petition for habeas corpus, finding
that petitioner had failed to state sufficient grounds for

issuance of the writ, Case No. H-87-421.
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Petitioner now seeks federal habeas corpus relief asserting
three grounds for relief. The first ground is the same arguinent
rejected by the Court of Criminal Appeals: that the trial judge
subjected him to cruel and unusual punishment by sentencing-him
to incarceration in the Oklahoma prison system.

In Rattle v. Anderson, 376 F.Supp 402 (E.D.Okl. 1974), the

district court ruled that the conditions in the Oklahoma prison
syustem violated the constitutional proscription against cruel
and unusual punishment. Following that decision, the U. §.
District Court for the Eastern District of Oklahoma continued to
monitor the conditions in Oklahoma prisons and the progress that
had been made in bringing these facilities into constituticnal

compliance. See, Battle v. Anderson, 447 F.Supp. 516 (E.D.Okl.

1977), aft'd 564 F.2d 383 (10th Cir. 1977): Battle v. Anderson,

457 F. Supp. 719 (E.D.Okl. 1978), remanded for further hearings,

594 F.24 786 (10th Cir. 1979). 1In 1983 the Tenth Circuit found
that the Oklahoma prison system met constitutional standards.

Battle v. Anderson, 708 F.2d 1523 (10th Cir. 1983). At no time

during this pericd of inspection and supervision did the federal
district court, or the Tenth Circuit, forbid the State of
Oklahoma from continuing to sentence inmates to incarceration in
Oklahoma prisons, Petitioner's first ground for habeas relief
is without merit,

Petitioner's second contention is that the Court of Criminal
Appeals violated his constitutional rights to Due Process and
BEqual Protection of Law by summarily denying his petition for

habeas corpus relief without making specific findings of Ffacts
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and conclusions of law on the merits of his claim. Section
2254(a) provides that a federal district court may consider an
application for a writ of habeas corpus on behalf of a state
prisoner only on the ground that he is in custody in violation of
the Constitution or laws or treaties of the United States.
Because petitioner's second claim does not address the constitu-
tionality of his confinement, it is not reviewable under §2254.

Likewise, petitioner's third claim, that the State Supreme
Court violated petitioner's constitutional rights by failing to
retain jurisdiction over his habeas corpus application, does not
attack the constitutionality of his incerceration, and is
therefore not cognigzable under §2254.

For the above reasons, it is hereby Ordered that peti-
tioner's application for a writ of habeas corpus be dismissed
pursuant to Rule 4 of the Rules Governing Section 2254 Cases.

ol

L4
It is so Ordered this ézj-fday of September, 1987.

~ e at AT

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,
Vs,

FILED

SEP 101987
t\/\_/

Jack C. Silver, Clerk
U.S. DISTRICT COURT

)
)
)
)
)
GERALD E. BAIN: GWENDOLYN M. )
JEFFERSON; AVCO FINANCIAL )
SERVICES, INC.; STATE OF )
OKLAHOMA ex rel. DEPARTMENT )
OF HUMAN SERVICES; THE FOURTH )
NATIONAL BANK OF TULSA; )
COUNTY TREASURER, Tulsa County, )
Oklahoma; and BOARD OF COUNTY )
COMMISSIONERS, Tulsa County, }
Oklahoma, }

)

)

/
Defendants. CIVIL ACTION NO, 87-C-217-B v

JUDGMENT OF FORECLOSURE

This matter comes on for consideration this /J74 day
of ,zéé%iZZZ&éﬁ&i_' 1987. The Plaintiff appears by Tony M.
Graham, United States Attorney for the Northern District of
Oklahoma, through Phil Pinnell, Assistant Unitedgd States Attorney;
the Defendants, Gerald E. Bain and Gwendolyn M. Jefferson, appear
by their attorney Robert A, Todd; the Defendant, Avco Financial
Services, Inc., appears not, having previously filed its

Disclaimer; the Defendant, State of Oklahoma ex rel. Department

of Human Services, appears by its attorney Bruce Walker: the
Defendant, The Fourth National Bank of Tulsa, appears by its
attorney Douglas S. Tripp; and the Defendants, County Treasurer,
Tulsa County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, appear by Doris L, Fransein, Assistant District

Attorney, Tulsa County, Oklahoma.




The Court being fully advised and having examined the
file herein finds that the Defendants, Gerald E. Bain and
Gwendolyn M, Jefferson, acknowledged receipt of Summons and
Complaint on April 27, 1987; that Defendant, State of Oklahoma
ex rel. Department of Human Services, acknowledged receipt of
Summons and Complaint, April 27, 1987; that Defendant, The Fourth
Naticnal Bank of Tulsa, acknowledged receipt of Summons and
Complaint on April 15, 1987; that Defendant, County Treasurer,
Tulsa County, Oklahoma, acknowledged receipt of Summons and
Complaint on March 30, 1987; and that Defendant, Board of County
Commissioners, Tulsa County, Oklahoma, acknowledged receipt of
Summons and Complaint on March 31, 1987,

It appears that the Defendants, Gerald E. Bain and
Gwendolyn M. Jefferson, filed their Answer on April 27, 1987;
that the Defendant, Avco Financial Services, Inc., filed its
Disclaimer on June 23, 1987; that the Defendant, State of
Oklahoma ex rel. Department of Human Services, filed its Answer
on July 6, 1987; that the Defendant, The Fourth National Bank of
Tulsa, filed its Answer on April 16, 1987; and that the
Defendants, County Treasurer, Tulsa County, Oklahoma, and Board
of County Commissioners, Tulsa County, Oklahoma, filed their
Answers herein on April 20, 1987.

The Court further finds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage
securing said mortgage note upon the following described real
property located in Tulsa County, Oklahoma, within the Northern

Judicial District of Oklahoma:




Lot Fourteen (14), Block Forty-five (45),

VALLEY VIEW ACRES SECOND ADDITION to the City

of Tulsa, Tulsa County, State of Oklahoma,

according to the Recorded Plat thereof,

The Court further finds that on May 19, 1983, the
Defendants, Gerald E. Bain and Gwendolyn M, Jefferson, executed
and delivered to the United States of America, acting on behalf
of the Administrator of Veterans Affairs, their mortgage note in
the amount of $30,500.00, payable in monthly installments, with
interest thereon at the rate of eleven and one-half percent
(11.5%) per annum.

The Court further finds that as security for the
payment of the above-described note, the Defendants, Gerald E.
Bain and Gwendolyn M, Jefferson, executed and delivered to the
United States of America, acting on behalf of the Administrator
of Veterans Affairs, a mortgage dated May 19, 1983, covering the
above-described property. Said mortgage was recorded on May 20,
1983, in Book 4692, Page 2409, in the records of Tulsa County,
Oklahoma.

The Court further finds that the Defendants, Gerald E.
Bain and Gwendolyn M. Jefferson, made default under the terms of
the aforesaid note and mortgage by reason of their failure to
make the monthly installments due thereon, which default has
continued, and that by reason thereof the Defendants, Gerald E.
Bain and Gwendolyn M. Jefferson, are indebted to the Plaintiff in
the principal sum of $30,198.81, plus interest at the rate of
eleven and one-half percent (11.5%) per annum from May 1, 1986
until judgment, plus interest thereafter at the legal rate until

fully paid, and the costs of this action accrued and accruing,




The Court further finds that the Defendants, County
Treasurer and Board of County Commissioners, Tulsa County,
Oklahoma, claim no right, title, or interest in the subject real
property.

The Court further finds that the Defendant, Avco
Financial Services, Inc., disclaims any right, title, or interest
in or to the subject real property.

The Court further finds that the Defendant, State of
Oklahoma ex rel., Department of Human Services, claims some right,
title, or interest in the subject real property by virtue of a
Default Judgment against Gerald E. Bain in the amount of
$14,255.00 in Case No. FD 86-3087, sSaid judgment was dated
July 16, 1986 and recorded on July 24, 1986 in Book 4957, Page
2380 in the records of Tulsa County, Oklahoma.

The Court further finds that the Defendant, The Fourth
National Bank of Tulsa, claims some right, title, or interest in
and to the subject real property by virtue of a real estate
mortgage executed by the Defendants, Gerald E. Bain and
Gwendolyn M. Jefferson, in favor of Fourth National, on the
27th day of June, 1984, and filed of record in the office of the
County Clerk of Tulsa County, Oklahoma, on the 3rd day of July,
1984, in Book 4801, Page 1737 of the real estate records of said
county. Said mortgage secures an original principal indebtedness
of $3,695.10, and there is now due and owing by the Defendants,
Gerald E. Bain and Gwendolyn M. Jefferson, to Fourth National,
the sum of $665,05, representing the remaining principal balance

and accrued interest through April 15, 1987, together with




interest accruing thereafter at the rate of 21 cents per day
until paid.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judgment against the Defendants,
Gerald E. Bain and Gwendolyn M. Jefferson, in the principal sum
of $30,198.81, plus interest at the rate of eleven and one-half
percent (11.5%) per annum from May 1, 1986 until judgment, plus
interest thereafter at the current legal rate of percent
per annum until paid, plus the costs of this action accrued and
accruing, plus any additional sums advanced or to be advanced or
expended during this foreclosure action by Plaintiff for taxes,
insurance, abstracting, or sums for the preservation of the
subject property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Avco Financial Services, Inc., and County Treasurer
and Board of County Commissioners, Tulsa County, Oklahoma have no
right, title, or interest in the subject real property.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, State of Oklahoma ex rel. Department of Human
Services, have and recover judgment in the amount of $14,255.00,
plus interest and costs of this action.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendant, The Fourth National Bank of Tulsa, have and recover
judgment in the amount of $665.05 representing the remaining
principal balance and accrued interest through April 15, 1987,
together with interest accruing thereafter at the rate of

21 cents per day until paid,




IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that upon
the failure of saig Defendants, Gerald E. Bain and Gwendolyn M.
Jefferson, to satisfy the money judgment of the Plaintiff herein,
an Order of Sale shall be issued to the United States Marshal for
the Northern District of Oklahoma, commanding him to advertisge
and sell with appraisement the real property involved herein and
apply the proceeds of the sale as follows:

In payment of the costs of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;

Second:

In payment of the judgment rendered herein in

favor of the Plaintiff;

In payment of the Defendant, The Fourth

National Bank of Tulsa, in the amount of

$665.05, representing the remaining principal

balance and accrued interest through

April 15, 1987, together with interest

accruing thereafter at the rate of 21 cents

per day until paid.

Fourth:

In payment of the Defendant, State of

Oklahoma ex rel. Department of Human

Services, in the amount of $14,255.,00, plus

interest.




The surplus from said sale, if any, shall be deposited with the
Clerk of the Court to await further Order of the Court.

IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that from
and after the sale of the above-~described real property, under
and by virtue of this judgment and decree, all of the Defendants
and all persons claiming under them since the filing of the
Complaint, be and they are forever barred and foreclosed of any
right, title, interest or claim in or to the subject real

property or any part thereof.

S/ _THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

APPROVED:

TONY M. GRAHAM
United States Attorney

PHIL PINNELL
isatant United Statps Attorney

ROBERT A. TODD !
Attorney for Defendants,
Gerald E. Bain and Gwendolyn M., Jefferson
2519 East 21st Street
Tulsa, Oklahoma 74114

M@M 2 Rau:

BERALD E. BAIN
232 East 52nd Street, North
Tulsa, Oklahoma 74126

N LUULCLEL | H\ ol -

GWENDOLYN M. JEFFERSON |
232 East 52nd Street, North
Tulsa, Oklahoma 74126




Lyyplire .

Attorney for Defendant,
State of Cklahoma ex rel.
Department of Human Services
P.O. Box 3643
Tulsa, Oklahoma 74101







Assistant District Attorney
Attorney for Defendants,

County Treasurer and

Board of County Commissioners
Tulsa County Courthouse
Tulsa, Oklahoma 74103

PP/cCss
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JAMES E. CLAYTON, et al.,

Plaintiffs,
v. No. 79-C-723-B
FRANK THURMAN, Sheriff of

Tulsa County, Oklahoma,
et al.,

0 1997
Defendants. SEP 1 a K
5.\Verr er
e srRicT COURT

JUDGMENT

In keeping with the Findings of Fact and Conclusions of
Law (Compliance Hearing) entered this date, Judgment is hereby
entered in favor of the Defendant and against the Plaintiffs
and the action is dismissed. Any rnwotion to tax costs should
be filed in accordance with Local Rule. The hearing concern-
ing Plaintiff's application for attorney fees is set for the
16th day of September, 1987, at l:BQﬁP.M.

ry. UL/ "'
DATED this /?/'“day of JQ#; /ﬁﬂpL , 1987.
A y :

JAMES/O. ELLISON

UNIT ATES DISTRICT JUDGE
/’w_’) (A v

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

J. TOWNLEY PRICE,
Plaintiff,

)

)

)

)

vs. } Case No. B5-C-600~E
)

THE OKLAHOMA COLLEGE OF )

OSTECPATHIC MEDICINE AND }

SURGERY; THE BOARD OF REGENTS )

OF THE OKLAHOMA COLLEGE OF )

OSTEOPATHIC MEDICINE AND }
)
)
)
)
)
)
}
)
)
)

SURGERY; THOMAS J. CARLILE; FlLED
FRED D. CORMACK; FANNIE HILL;

SIMON D. PARKER; g

R. JEANNE ROUSH: EP 10 1987

WALTER L. WILSON;

LEONA R. LIMON; JOHN BARSON;
JACK R. WOLFE; SUE MCKNIGHT;
and ROBERT C. RITTER,

Jack C. Siwver, igik
U. S. DISTRICT COURT

Defendants.

JOINT STIPULATION OF DISMISSAL

COME NOW the parties, by and through their undersigned
attorneys of record, and pursuant to Rule 41(a) (1) of the Federal
Rules of Civil Procedure dismiss with prejudice the above-styled
cause of action.

FRASIER & FRASIER

By: %j#’”—

Steven R. Hickman

1700 Southwest Blvd., #100
P. O. Box 799

Tulsa, Oklahoma 74101
(918) 584-4724

ATTORNEYS FOR PLAINTIFF




-and-

FELDMAN, HALL, FRANDEN, WOODARD
& FARRIS

L A 1)y

William S. Hall

525 South Main, Suite 1400
Tulsa, Oklahoma 74103
(918) 583-7129

ATTORNEYS FOR DEFENDANTS

~and-

McCORMICK, ANDREW & CLARK
A Professional Corporation

. AL

StepHen L. Andrew

Suite 100, Tulsa Union Depot
111 East First Street

Tulsa, Oklahoma 74103

(918) 583-1111

ATTORNEYS FOR DEFENDANTS
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MAY PETROLEUM, INC., )
a corporation, )
)
Plaintiff, )
) .
v. ) No. 86-C-952-B v~
)
MOBIL OIL CORPORATION, ) '
a Corporation, )
) FILED
Defendant. )
SEP -9 1987
ORDER Jack C. Silver, Clark

U.S. DISTRICT COURT

This matter comes before the Court on Plaintiff May Petro-
leum, Inc.'s motion to strike Defendant Mobil 0il Corporation's
Third-Party Complaint against Transok, Inc. For the reasons
outlined in the attached Order filed July 15, 1987, in Dyco

Petroleum Corporation v. Mobil 0Oil Corporaticn, No. 86-C-883-B,

the motion to strike is hereby sustained.

AT
IT 15 SO ORDERED, this 2 —day of September, 1987,

Q@M ‘

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

m
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DYCO PETROLEUM CORPORATION, )
a corporation,

Plaintiff,

No. 86-C-883-B U//

V.

MOBIY, OIL CORPORATION, a
New York corporation,

Defendant and
Third Party Plaintiff,

FILED

JUL 151987 (0

Jack ¢, Sitver, ¢ k
u.s, DISTRICT COSET

Ve

TRANSOK, INC.,

T M e i i e e e e e N s

Third Partvy Defendant.

ORDER

These matters come before the Court on the Plaintiff Dyco
Petroleum Corporation's ("Dyco") application for leave of court
to dismiss without prejudice Count Three of the Amended Complaint
and Defendant Mobil 0il Corporation's ("Mobil") motion for leave
to rile a third-party complaint.

The Court finds no Oobjection has been asserted by the
Defendant Mobil 0il Corporation to the application to dismiss
Count Three of the Plaintiff's Amended Complaint without
Prejudice and the Court therefore grants the Plaintiffr's
application,

Turning to Mobil's motion for leave to file a third-party
complaint, the Court finds that the Defendant has failed to
satisty the requirements of Fed.R.Civ.P. 14 and therefore the

motion is denied.
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In the Defendant's reply to the Plaintiff's brief in
opposition to the motion to file a third-party complaint, the
Defendant asserts that leave of court is not reguired to file a
third-party compiaint under Fed.R.Civ.P. 14. However,
Fed.R.Civ.P. 1l4(a) provides that leave of court is required if
the third-party Plaintiff seeks to make service of a third-party
compliaint later than 10 days after he served his original answer.
The Court notes that the proposed third-party Defendant, Transok,
Inc., ("Transox") has filed with the court a brief in opposition
to the third-party complaint. While Fed.R.Civ.P. 14 does not
provide for such a filing by the proposed third-party defendant,
the Court will allow said filing in the interest of justice.

Hensley v. United States, 45 F,R.D. 352 (D.Mont. 1968), and State

Mutual Life Assur. Co. v. Arthur Andersen & Co. r 65 F.R.D. 518,

519 (S.D.N.Y. 1975).

Mobil's application to add third-party defendant Transck, is
based upon a contract entered into on October 3, 1977, between
Mobil and Transok, Inc., wherein Mobil committed gas 1t purchased
from wells in Canadian, Caddo and Grady Counties of Oklahoma to
Transok, Inc., for a period of twenty years. Mobil asserts that
on May 21, 1981, it entered into an agreement with the Plaintiff
Dyco to purchase gas from the Plaintiff from the Deskins No. 1-19
well with the understanding that said gas was committed to
Transok pursuant to the contract dated October 3, 1977. Mobil
asserts that if found liable to Dyco for the failure to pay for

gas allegedly not taken, then Transok will be derivatively or




v »

secondarily liable to Mobil for the alleged failure to take the

case from the Dyco Deskins No. 1-19 well. Mobil alleges
Transok's secondary liability, but offers no eXxplanation of how
Transok's liability is dependent upon the outcome of the primgry
claim. A review of the filings in this case makes it clear thaé
Transok 1s not liable to the Plaintiff Dyco under its contract
with Mobil, and any liability of Transok to Mobil will be
predicated on a separate contract between those parties. As

explained in Lambert v. Inryco, Inc., 569 F.Supp. 908 (W.D.Okla.

1980), the following requirements are necessary to implead under
Rule 1l4(a):

"...The original defendant's claim against the
third-pgarty defendant cannot simply be an
independent or related claim but must be based
upon the plaintiff's claim against the original
defendant. . . . The crucial characteristic of a
Rule 14 claim is that the original defendant is
attempting to transfer to the third-party
defendant the liability asserted against him by
the original plaintiff."™ 569 F.Supp. at 911.

The Court finds that the Defendant Mobil's proposed
third-party complaint against Transok is an independent claim
which lacks the presence of derivative or secondary liability as
required by Rule 14(a). Therefore Mobil's motion for leave to
file a third-party complaint is denied.

. s ?/;(J
IT IS SO ORDERED, this % ~“day of July, 1987.

rd
/ s ? :
x‘-.__‘._"_ ;0 - - . N AN
*_—C;u;:c.; Lbﬂﬁ%;%fif’»;ji;7/
THOMAS R. BRETT ’
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MILC ENERGY COMPANY,
a Partnership,
Plaintiff,

Case No. 87-C-716-B

FILED

vs.

BIG JACK OIL & GAS, INC.,
a Kansas corporation, and

)
)
)
)
)
)
)
;
JERRY W. LINE, SR., )
)
)

Defendant. SEP '91987
Jack C. Silver, Clerk
PRELIMINARY INJUNCTION U.S. DISTRICT COURT

THIS MATTER came on for hearing on the 2nd day of September,
1987, on Plaintiff's Motion for a Preliminary Injunction, after
entry of a Temporary Restraining Order by this Court on August 28,
1987, Plaintiff appearing by its counsel, Bert C. McElroy and John
L. Randolph, Jr., and Defendants appearing by their counsel, Davis
S. Carson and Russell Carson, and the Court, having heard state-
ments of counsel in the matter, finds that an agreed Preliminary
Injunction be entered enjoining and restraining the Defendants,
their representatives and employees from entering the Subject
Property or taking any action with respect thereto, during
pendency of this action and until further order of this Court.

The Court further finds that Plaintiff should take appropri-
ate action to shut down operations on the Subject Property pending
further order of this Court. Immediately thereupon, an agreed
Preliminary Injunction is hereby entered enjoining and restraining

Plaintiff, its representatives and employees, from entering the




Property or taking any further action with respect thereto, during

pendency of this action and until further order of this Court.
The Court further finds that the $5,000 bond placed by

Plaintiff with the Court Clerk shall remain in place pending

further order of this Court.

IT IS SO ORDERED.

5/ THOMAS R. BRETT

JUDGE THOMAS R. BRETT
UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF
OKLAHOMA

APPROVED:

ert C. Mc

OBA # 5974

PRAY, WALKER, JAC y
WILLIAMSON & MARLAR

900 Oneok Plaza

Tulsa, OK 74103

(918) 584-4136

Agtogpgy for Plaintiff

S

/f\ n J/J{j/'j @ Vi N

Davis S. Carson

The Hartford Legal Associates
Suite 111, Hartford Building
110 South Hartford Avenue
Tulsa, OK 74120

oy




IN THE UNITED STATES DISTRICT COURT FOR THE .
NORTHERN DISTRICT OF OKLAHOMA
SUSAN A. REID,

Plaintiff,

vs. Case No. 87-C-671 B

GARY A. BURTON and ANGELA D.
BURTON d/b/a 71st AND
SHERIDAN LIQUOR STORE,

Defendants.

STIPULATION FOR DISMISSAL

COMES NOW the Plaintiff, by and through her undersigned

attorney of record, and dismisses the above-styled cause of

F ]
action with prejudice.

McCORMICK, ANDREW & CLARK

A Professional Corporation
Attorneys for Plaintiff
Suite 100, Tulsa Union Depot
111 East First Street

Tulsa, Oklahoma 74103

(918) 583-1111

By:

tephen L. Andrew (OBAF 297)

CERTIFICATE OF MAILING

I, the undersigned, do hereby certify that on this 9th day
of September, 1987, I caused to be mailed a true and correct copy
of the above and foregoing Stipulation for Dismissal to Mr. Roy
Hinkle, 1515 B. 71st St., Suite 307, Tulsa, Oklahoma 74136, with
proper postage affixed thereto,.

Ui

!
_—~S¥ephen L. Andrew
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILED
SEP -9 1987

No. 87-C~-220-B Juck C. Silver, Clerk
U.8. DISTRICT COURT

MOBILRADIO, INC.,
Plaintiff,
V.

GENERAL ELECTRIC COMPANY,

Defendant.

ORDER

This matter comes before the Court on the Plaintiff's motion
to reconsider filed July 22, 1987. Plaintiff asks the Court to
reconsider its order dategd July 13, 1987, which transferred the
instant action to the United States District Court for the
Southern District of Texas, Houston Division, pursuant to 28
U.S5.C. §1404. For the reasons set forth below, the Plaintiff's
motion to reconsider is overruled.

The parties agree that the burden of establishing whether a
suit should be transferred under §1404(a) is upon the movant and
unless the evidence and circumstances of the case are strongly in
favor of the transfer, the Plaintiff's choice of forum should not

be disturbed. Gulf 0il Corp. v. Gilbert, 330 U.S. 501, 508

(1947); Wm. A. Smith Contract. Co., Inc. v. Travelers Indem. Co.,

467 F.2d 662, 664 (10th Cir. 1978). Plaintiff urges in its
motion to reconsider that the Court erroneously shifted the
burden to the Plaintiff in evaluating the motion for transfer,
While poorly articulated, the Court applied the correct standard

in ruling on the motion to transfer by order dated July 13, 1987.




The Plaintiff relies heavily on the case of ROC, Inc. v.

Progress Driliers, Inc., 481 F.Supp. 147 (W.D.Okla. 1979), for

the proposition that the transfer of the case to the Southern
District of Texas would merely shift the inconvenience from the
Defendant to the Plaintiff and therefore the motion should be
denied. In ROC, the court recognized the proposition that a
plaintiff's choice of forum has "reduced value" where there are
no significant contacts with the forum. However, in ROC the
court denied transfer to the United States District Court for the
Southern District of Texas because the transfer would have
shifted the inconvenience from one party to the other. The
instant dispute has considerations that distinguish it from the
decision in ROC.

Unlike the Plaintiff in ROC, the Plaintiff's cry of
inconvenience is unpersuasive in light of the fact that Plaintiff
has 1ts principal place of business in Texas and its office in
Rosenburg, Texas, a community located in the Southern District of
Texas. Equally suspect is Plaintiff's argument that although no
Oklahoma witnesses are to be called in this action, that the
Texas witnesses consider the Oklahoma forum just as convenient as
Houston.

In reviewing the factor under §1404(a) of the parties'
convenience, the Court finds that the Plaintiff is entitled to
little deference in his forum selection. As stated previously in

the transfer order, Jacobs v. Lancaster, 526 F.Supp. 767

(W.D.Okla. 1981), made clear that the convenience of parties




factor has reduced value where there is an absence of any
significant contact by the forum state with the transactions or

conduct underlying the cause of action. See, Jacobs at 769. 1In

the instant case, Plaintiff's only connection with this forum is
its choice of Tulsa counsel and unrelated business dealings
conducted by its president in Tulsa. The cause of action arises
out of the allegation that General Electric Company ("GE")
prevented the sale of radio equipment to Dow Chemical Company
("Dow") at Dow's Freeport, Texas plant, which is located in the
Southern District of Texas. Plaintiff seeks commissions for the
aborted sale. Defendant's local office involved in the matters
alleged in the complaint is located in Houston, Texas.

The second factor under §1404(a) is the convenience of the
witnesses. The Defendant identified certain party and nonparty
witnesses it expected to testify at trial by affidavit attached
to their original motion to transfer. (See Affidavit of Flossie
Stephens Evans). No Oklahoma witnesses are identified in the
atfidavit. By way of rebuttal the Plaintiff has introduced the
affidavits of the three nonparty witnesses, employees of Dow
Chemical Company, which show the willingness of three nonparty
witnesses to come to Tulsa, Oklahoma, to testify if the trial is
held in Oklahoma. The willingness of the nonparty witnesses to
come to Tulsa to testify is important. However, the Court would
have no way to compel the attendance of such witnesses in the
event they become unwilling to come to Tulsa to testify. See,

Koenecke v. Greyvhound Lines, Inc., 289 F.Supp. 487 (W.D.Okla.




1968). It is clear that the great bulk of witnesses are
available for trial in the Southern District of Texas and such
forum would have available compulsory process for witnesses and
would be less expensive for the Texas witnesses identified by the
Defendant's affidavit.

The third consideration under §1404(a) is the interest of
justice. The Court re-adopts its evaluation of the third factor
in the July 13, 1987 order.

For the reasons articulated in the original ﬁransfer order
and the reconsideration above, the Court finds that the Defendant
GE has sufficiently established that this action should be
transferred to the Southern District of Texas. The motion to
reconsider is overruled. The Court hereby orders this case be
transferred to the United States District Court for the Southern
District of Texas.

L
1.:£L'

IT IS SO ORDERED, this %  day of September, 1987.

/?/// 7 » |
- - " < b g
,",/ﬂ/ch>cmzd~£)7%Ezk::2iaﬁ>15;j?f
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THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA - Son

CHALLENGER MINERALS, INC.,
a California corporation,

Plaintiff,
V3. No. 84~C-357-E

SOUTHERN NATURAL GAS COMPANY,
a Delaware corporation,

S e St Ve S St ! N S S

Defendant.
JUDGMENT

This action came on for trial before the Court, Honorable
James 0. Elliscn, District Judge, presiding, and the issues as to
liability having been duly tried and a decision having been duly
rendered in favor of the Plaintiff, Chalienger Minerals, Inc.,
and against the Defendant, Southern Natural Gas Company,

IT IS ORDERED AND ADJUDGED that the Plaintiff, Challenger
Minerals, Inc., recover damages from the Defendant, Southern
Natural Gas Company in an amount to be determined hereafter by
subsequent proceedings.

DATED this day of September, 1986.

. ELLISON
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CHALLENGER MINERALS, INC.,
a California corporation,

Flaintiff,
vs. No. 84-C-357-E

SOUTHERN NATURAL GAS COMPANY,
a Delaware corporation,

Def'endant.

Nt M Mt M Nt Mo Nt Nt M et

FINDINGS OF FACT
AND
CONCLCUSIONS OF LAW

This matter was tried to the Court sitting without a jury on
November 4 through 8, 12, and 14, 1985, on the issue of the
liability of the Defendant, Southern Natural Gas Company
{"Southern Natural™), to the Plaintiff, Challenger Minerals, Inc.
("Challenger"), After considering the testimony and exhibits
presented, as weil as the briefs and arguments of the partieé,
the Court announced its decision from the bench on April 7,
1986. Pursuant to Rule 52(a) of the Federal Rules of Civil
Procedure, the Court hereby renders its written findings of fact

and conclusions of law in further support of that decision.

FINDINGS OF FACT

Jurisdiction and Venue

1. The Plaintiff,'Challenger, is a corporation incorporated




under the laws of the State of California, whose
principal place of business is located in the State of
Texas.

The Defendant, Southern Natural, 1is a corporation
incorporated under the laws of the State of Delaware,
whose principal place of business is located in the
State of Alabama.

The amount in controversy exceeds $10,000.00.

In its Answer to Plaintiff's Amended Complaint, Southern
Natural admits that it has waived any objection to venue
being laid in the United States Distriet Court for the

Northern District of QOklahoma.

Contract Terms and Performance

Southern Natural is an interstate natural gas pipeline
company which operates over 8,500 miles of pipeline and
two underground gas storage reservoirs.

On or about November 19, 1981 Southern Natural and Amoco
Production Company entered into a Gas Sales and Purchase
Agreement ("the Amoco Agreement') whereby Southern
Natural agreed to purchase natural gas from wells in
Blaine, Caddo, Custer, and Washita counties in the State
of Oklahoma, which are located in an area designated by
Exhibit B to the Amoco Agreement as the "Weatherford
Area,"

"Take or pay" provisions are contract clauses which




10.

require that the purchaser either take delivery of a
given volume of gas, or make payment for that given
volume of gas, even if not taken.
The Amoco Agreement provides that Southern Natural must
take or pay for at least 80% of the deliverability of
each of the wells in the designated area each month, and
must take or pay for 90% of the deliverability of these
wells annually.
The Amoco Agreement provides that Southern Natural shall
pay the difference every thirty days between the monthly
minimum amount of natural gas which it is required to
take and the quantity of natural gas actually taken. It
also provides that if Southern Natural has paid for the
gas, 1t can take it at any time within five years with
no further payment, unless the price of the gas has
increased in the interim,
Under the provisions of the Amoco Agreement, the price
to be paid for the natural gas prior to deregulation is
the highest applicable maximum lawful price allowed
under the Natural Gas Policy Act of 1978. The price
payable upon deregulation of natural gas is the highest
of the following:

(a) $6.02 per MMBTU commencing July, 1981, and
escalating each month thereafter by the applicable
escalation factor provided in Section 102(b) of the
Natural Gas Policy Act of 1978;

(b} A price per MMBTU equivalent to 1104 of Fuel O0il
Ne. 2; or

{c) A price determined by averaging the highest of the
two highest prices for natural gas being paid by

-3~
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interstate pipelines to producers of natural gas in
the State of Oklahoma.

The Amoco Agreement contains a force majeure clause,

drafted by Southern Natural, which provides as follows:

SECTION E - FORCE MAJEURE

In the event of either party hereto being
rendered unable, wholly or in part, by force
majeure to carry out its obligations under
this agreement, other than to make payments
due for gas delivered hereunder, it is agreed
that, on such party giving notice and full
particulars of such force majeure in writing
or by telephone (followed by written
confirmation) or by telegraph to the other
party as soon as possible after the occurrence
of the cause relied on, the cbligations of the
party giving such notice, so far as they are
affected by such force majeure, shall be
suspended during the continuance of any
inability so caused but for no longer period;
and such cause shall as far as possible be
remedied with all reasonable dispatch,
provided, however, that no party herefto shall
be required against its will to adjust any
labor dispute.

The term "force majeure™ shall mean acts
of God, strikes, lockouts, or other industrial
disturbances, acts of the public enenmy, wars,
blockades, insurrections, riots, epidemics,
landslides, lighting, earthquakes, fires,
storms, floods, washouts, arrests and
restraints of governments and people, c¢ivil
disturbances, explosions, breakage or accident
to machinery or lines of pipe, the necessity
for maintenance of or making repairs or
alterations to machinery or 1lines of pipe,
freezing of wells or lines of pipe, partial or
entire failure of wells, and any other causes,
whether of the kind herein enumerated or
otherwise, not within the control of the party
claiming suspension and which by the exercise
of due diligence such party 1is unable to
prevent or overcome; such terms shall likewise

Y-




13.

12.

14.

15.

16.

17.

18.

include the inability of either party to

acquire, or delays on the part of such party

in acquiring at reasonable cost and by the

exercise of reasonable diligence, servitudes,

rights of way grants, permits, permissions,

licenses, certificates issued by the Federal

Energy Regulatory Commission, materials or

supplies which are required to enable such

party to fulfill its obligations hereunder.

The Amoco Agreement contains a choice of law clause
which provides that it is governed by the law of the
United States and the State of QOklahoma.

On or about January 29, 1982 Challenger and Amoco
entered into a letter agreement whereby, in exchange for
payment by Challenger of approximately $55,000,000.00,
Amoco assigned working interests to Challenger in
certain oil and gas leaseholds in the Weatherford Area
covered by the Amoco Agreement with Southern Natural.
Southern Natural has paid Challenger for all gas
actually taken from the Weatherford wells.

Since November 1, 1983, Southern has made no payments to
Challenger other than for gas actually taken.

Since mid-1985 Southern #&atural's takes have been
limited to 5% to 10% of the deliverability of the
Challenger wells,

Challenger has performed all of its obligations and

duties under the Amoco Agreement.

Commercial Impracticability and
Frustration of Purpose

Shortly after passage of the Natural Gas Policy Act of

1978, the United States began to experiénce an

~5-
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20.

21.

oversupply of natural gas. This "gas bubble" continued
to grow until in 1982 the oversupply of natural gas in
the United States exceeded a trillion cublc feet,
reaching a peak magnitude of 2.5 to 3.5 trillion cubic
feet in 1983.

Factors causing or contributing to the oversupply of
natural gas in the United States included the following:

(a) the deregulation of well-head gas prices pursuant
to the National Gas Policy Act of 1978;

(b) the drilling boom which occurred in 1979-1982;
(c) a decline in the price of fuel oil in 1981~1982;

(d) a "decoupling" or disassociation of fuel oil and
natural gas prices;

(e) an economic recession in 1981-1982;

(f) increased conservation by natural gas consumers;

(g) fuel-switching by natural gas consumers; and

(h) 1increased competition between natural gas
pipelines, including increased use of
transportation and special marketing programs and
direct sales of gas to end users by producers.

The risk of a medium to long term oversupply of natural

gas was recognized by sever;1 gas industry analysts and

reported in the trade press prior to Southern Natural's

execution of the Amoco Agreement in 1981.

The risk of medium to long term oversupply of natural

gas was also recognized by some natural gas pipelines

during 1980 and 1981. During this period between 30% to

50% of the gas purchase agreements signed contained

"market out" provisions giving the pipelines the option

of lowering the applicable price of gas or terminating

-6~
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23.

24.

25.
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the agreement if the market price of natural gas fell
below the contract price.

Prior to deregulation of natural gas in 1985, the price
of natural gas was controlled. As a result, natural gas
pipelines competed with each other to obtain natural gas
from producers by offering more favorable take or pay
clauses. An additional area of competition among
pipelines was whether the contract would contain a
"market out™ clause allowing the pipeline to terminate
the contract or renegotiate the price of the gas if the
market price of natural gas dropped below the contract
price.

Another reason for use of the take or pay contracts
between natural gas producers and natural gas pipelines
is to insure a secure market for the producer's gas.
Otherwise, producers would be hesitant or unable to make
the financial investment necessary to discover and
develop natural gas. Thus, some risk of fluctuation in
the market is inherently borfre by a pipeline when a take
or pay contract is employed without a "™market out"
clause.

Amoco selected Southern Natural's gas purchase agreement
from several other pipeline's proposed contracts
primarily because the Southern Natural Agreement did not
contain a "market out™ clause.

Challenger relied on the 90% annual deliverability take

or pay clause in the Amoco Agreement in deciding to
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27.

28.

29.

30.

31.

participate with Amoco in the Weatherford area wells.,

In 1981 Southern Natural projected that the demand for
gas on JSouthern Natural's system would decline during
the first four years of the term of the Agreement, and
in 1981 Southern Natural was already experiencing an
oversupply of natural gas.

Between 1981 and 1984, Southern Natural experienced a
25% drop in its sales, and projected a drop of 50% by
1986.

Oklahoma Natural Gas Conservation Statutes

Southern Natural has many sources of natural gas in
addition to the wells involved in this action, and takes
100% of the lowest cost gas available from all sources
before taking any higher cost gas.

Scuthern Natural treats the Challenger-Amoco wells as
sources of high cost gas, and consequently takes less
gas from the wells in ques#ion than it takes from its
lower cost sources of gas.

Although Southern Natural began taking delivery of gas
from the Weatherford area wells at 90% of
deliverability, it decreased its takes until it was
taking as little as 5% of deliverability.

No evidence was presented to prove that the Oklahoma
Corporation Commission has entered any orders limiting

production from the Challenger wells in question.




32.

33.

Maximum Price Allowable Under NGPA

80% of the natural gas produced under the Amoco
Agreement is wunregulated Secion 107 gas. 20% of the
natural gas produced is Section 102 gas, which was
regulated until January 1, 1985.

Southern Natural will be unable to make up all of the
natural gas which it agreed to take under the Amoco
Agreement during the period prior to deregulation of

natural gas prices.

CONCLUSIONS OF LAW

This Court has jurisdiction of this action pursuant to
28 U.s.C. § 1332(a).

Although venue does not 1lie in this Judicial district
under 28 U.S.C. § 1391, any .objection to improper venue
was waived by the Defendant. 28 U.S.C. § 1406(b);

Hoffman v. Blaski, 80 S.Ct. 1084, 363 U.S. 335, X

L.Ed.2d 1254 (1960).

Sufficiency and Construction of the Contract

The Amoco Agreement is a valid and enforceable contract

for the sale of goods as such term is defined in the




Oklahoma Uniform Commercial Code, 124 Okla.Stat. §1-101

et seq.; Southport Exploration, Inc. v. Producer's Gas

Lo., No. 83-C-550-B (N.D. Ok. June 1, 1984),

The letter agreement of January 29, 1982 executed by
Challenger and Amoco is a valid and enforceable
agreement. 15 Okla.Stat. §2 (1983).

With regard to the 1leases assigned from Amoco to
Challenger, Challenger is entitled to enforce all rights
which Amoco held under the Amoco Agreement at the time
the leases were assigned to Challenger.

Any ambiguity in the Amoco Agreement must be construed
against the party to the contraet which drafted the
ambiguous language. 15 Okla.Stat. §170 {1966).

The whole of a contract is to be taken together, so as
to give effect to every part, if reasonably practicable,
each clause helping to interpret the others. 15
Okla.Stat. §157 (1966),

Southern Natural has breached the Amoco Agreement with
regard to those interests assigned to Challenger.
Therefore Challenger is entitled to recover damages from

Southern Natural for breach of contract.

Southern Natural's Affirmative Defense re:
Oklahoma Gas Conservation Statutes

The basis for the enactment of Oklahoma's gas
conservation laws 1is to prevent waste and to protect

correlative rights, 1Inexco 0il Co. V. Corporation

-10-
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10.

11,

12.

13.

14,

e

Commission, 628 P.2d 362 (Okl. 1981); Corporation

Commission v. Phillips Petroleum Co., 536 P.2d 1284

{Okl, 1975); Anderson-Prichard 0il Corp. v. Corporation

Commission, 252 P.2d 450 (Okl. 1953).

52 Qkla.Stat. §86.3 (1969) gives the Oklahoma
Corporation Commission authority to make rules,
regulations, and orders for the prevention of waste.
This includes the authority to 1limit production of
natural gas from a producing well to a percentage of the
capacity of the well to produce.

The power of the Oklahoma Corporation Commission 1is
limited to the power expressly granted by.statute and

that necessarily granted by implication. Carter 0il Co.

v. State, 205 Okl. 541, 240 P.2d 787 (Okl. 1951).

The power of the Oklahoma Corporation Commission to
prevent waste of natural gas does not give it power to
invalidate contractual obligations between private

litigants. Tenneco 0il Co. v. El1 Paso Natural Gas Co.,

687 P.2d 1049 (Okl. 1984).
Enforcement of Southern Natural's take or pay obligation
does not violate 52 0.3. §86.3 (1969). Southport

Exploration, Inc. v. Producer's Gas Company, supra;

Universal Resources Corporation v. Panhandle Eastern

Pipeline Company, No. CA3-85-0723-R (N.D. Tex. Apr. 1,

1986).
Waste is defined by 52 0.3. § 86.3 (1969) as follows:

The term "waste,"™ as applied to gas,
in addition to 1its ordinary meaning,

-11-




15.

16.

17.

shall include the inefficient or wasteful
utilization of gas in the operation of
0il wells drilled to and producing from a
common source of supply; the inefficient
or wasteful utilization of gas from gas
wells drilled to and producing from a
common source of supply; the production
of gas in such quantities or in such
manner as unreasonably te reduce
reservoir pressure or unreasonably to
diminish the quantity of oil or gas that
might be recovered from a common source
of supply; the escape, directly or
indirectly, of gas from o0il wells
producing from a common source of supply
into the open air in excess of the amount
necessary in the efficient drilling,
completion or operation thereof; waste
inecident to the production of natural gas
in excess of transportation and marketing
facilities or reasonable market demand;
the escape, blowing or releasing,
directly or indirectly, into the open
air, of gas from wells productive of gas
only, drilled into any common source of
supply, save only such as is necessary in
the efficient drilling and completion
thereof; and the unnecessary depletion or
inefficient wutilization of gas energy
contained in a common source of supply.

Economic waste 1is use of gas for inferior purposes.

Cities Service Gas Co. v. Peerless 0il & Gas Co., 340

U.s. 179, 71 5.Ct. 215, 95 L.Ed. 190 (1950).
Rule 1-101(56)(b) of the Okl;;oma Corporation Commission
0il and Gas Rules defines waste exactly as waste is
defined 1in 52 Okla.Stat. §86.3 (1969) except that
economic waste 1is also specifically set forth in the
Rule as a form of waste.
Rule 1-202(b) of the Oklahoma Corporation Commission
Rules contains the following definition of waste:

(b) Waste, in addition to its statutory

and ordinary meaning, shall include but
not be restricted to economic waste,

=12~
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19.

20.

21.

underground waste, surface waste, and

waste incident to the production of oil

and gas in excess of the transportation

or marketing facilities or reasonable

market demand,
Waste 1is defined in 52 Okla.Stat. §237 (1969) as
follows:

The term waste, as used herein in

addition to its ordinary meaning, shall

include es¢ape of natural gas in

commercial quantities into the open air,

the intentional drowning with water of a

gas stratum capable of producing gas in

commercial guantities, underground waste,

the permitting of any natural gas well to

wastefully burn and the wasteful

utilization of such gas.
When a natural gas well is capable of producing gas in
excess of market demand, 52 Okla.Stat. §239 (1969)
limits production from a common source of supply of
natural gas to the producer's pro rata share of that
amount of natural gas which may be marketed without
waste.,
Waste, as defined in 52 O0Okla.Stat. §86.3 (1969), 52
Okla.Stat. $§237 (1969) and Corporation Commission Rules
1-101(56)(b) and 1-202(b), does not inciude the payment
of money pursuant to a take or pay contract. These
statutes only address physical production or non-
production of natural g£as.
52 Okla.Stat. §240 (1969) and Rule 1-305 of the Oklahoma
Corporation Commission Rules have no application to a
take or pay contract involving an interstate natural gas

pipeline such as Southern Natural because state imposed

ratable take requirements which require interstate

-13-
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23.

24,

25,
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pipelines to purchase gas without discrimination as to
producer or source of supply are preempted under the

Natural Gas Poliecy Act of 1978. Transcontinental Gas

Pipe Line Corp. v. State 0il and Gas Board of

Mississippi, U.s. , 106 S.Ct. 709,

L.Ed.2d ___ _ (1986),

Enforcement of Southern Natural's take or pay obligation
to Challenger is not prohibited by 52 Okla.Stat. §86.3
(1969), 52 oOkla.Stat. §239 (1969), 52 Okla.Stat. §240
(1969), Oklahoma Corporation Commission Rules 1-

101(56)(b), 1-202(b), or 1-305.

Commercial Impracticability
and Frustration of Purpose

12A Okla.Stat. §2-615(a) (1963) provides that delay in
delivery or nondelivery by a seller is not a breach of
contract if performance as agreed has been made
impracticable by the occurrence of a contingency the
non-occurrence of which was & basie assumption on which
the contract was made.

The defense of commercial impracticability set forth in
124 Okla.Stat. §2-615(a) (1963) is also available to a

buyer. International Minerals v. Llano, Inc., 770 F.2d

879 (10th Cir. 1985),
The defense of commercial impracticability does not
relieve a party from performing under the contract if

the eventuality which has occurred is the collapse of

14




26.

27.

the market for the goods. That is exactly the type of
business risk which business contracts made at fixed
prices are intended to cover. Official Comment 4 to

v.c.c. §2-615; W. R. Grace and Co., v. Local Union 759,

461 U¥.s. 757, 103 S.Ct. 2177, 76 L.Ed.2d 298 (1983).

The defense of commercial impracticability does not
apply when the contingency in question is sufficiently
foreshadowed at the time of contracting to be among the
business risks assumed under the dickered terms of the
contract. Official Comment 8 to U.C.C. §2-615. Kansas,

Oklahoma & Gulf Ry. Co. v. Grand Lake Grain Co., #434

P.2d 153 (Okl. 1967); Bernina Distributors, Inc. V.

Bernina Sewing Machine Co., 646 F.2d 434 (10th Cir.

1981); Iowa Elec. Light & Power Co, v. Atlas Corp., 467

F.Supp. 129 (N.D. JTowa 1978); Matter of Westinghouse

Electric Corporation Uranium Contracts Litigation, 517

F.Supp. #40 (E.D. Va. 1981); Glidden Company v. Hellenic

Lines, Limited, 275 F.2d 253 (2d Cir. 1960).

-

Although the parties may not foresee the precise
eventuality claimed to excuse performance, an awareness
that the marketplace is in flux and more than usually
uncertain is sufficient to indicate that the party to
the contract agreeing to be bound to a particular
performance assumes the risk within the uncertain

area. Electric Corporation Uranium Contracts

Litigation, supra; Eastern Air Lines v. Gulf 0Oil Corp.,

415 F.Supp. 429 (S.D. Fla. 1975).

w15
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29.

30.

Where the promisor can legitimately be presumed to have
accepted some degree of abnormal risk of increase in the
cost of performance, to excuse performance the
unforeseen cost increase must be so great that it would
be positively unjust to hold the parties bound to the

contract. International Minerals and Chemical

Corporation v, Llano, Inc., supra; Bernina Distributors,

Inc. v. Bernina Sewing Machine Co., supra; Gulf 0il

Corp. v. Federal Power Commission, 563 F.2d 588 (3rd

Cir. 1977); L.A. Power & Light Company v. Allegheny

Ludium Industries, Inc., 517 F.Supp. 1319 (E.D. La.

1981); Transatlantic Financing Corp. v. United States,

124 U.S.App. D.C. 183, 363 F.2d 312 (D.C. Cir. 1966).
Because the purpose of the take or pay provision in the
Amoco Agreement is to shift the risk of a decline in the
market from Challenger to Southern Natural, and because
the Awmoco Agreement was negotiated at a time when all
parties were aware that natural gas would be deregulated
in 1985, it is not unjust to require Southern Natural to
perform under the terms of its contract. Therefore,
Southern Natural's performance is not relieved by 124
Okla.Stat. §2-615 (1963).
The doctrine of frustration of purpose is set forth in
Section 265 of the Restatement of Contracts
(Second}(1979) as follows:
Where, after a contract is made, a
party's principal purpose is

substantially frustrated without his
fault by the occurrence of an event the

-16=




31.

32.

33.

34,

non-occurrence of which was a basie
assumption on which the contract was
made, his remaining duties to render
performance are discharged, unless the
language or circumstances indicate the
contrary.

The principles regarding foreseeability and assumption
of the risk applicable under the doctrine of commercial
impracticability are also applicable to the doctrine of

frustration of purpose. United States v. General

Douglas MacArthur Senior Village, Inc., 508 F.2d 377

(2nd Cir. 1974); In the Matter of Westinghouse Electric

Corporation Uranium Contracts Litigation supra.

Discharge under the doctrine of frustration of purpose
has been 1limited to 1instances where a virtually
cataclysmic, wholly unforseeable event renders the

contract valueless to one party. United States wv.

General Douglas MacArthur Senior Village, Inc., supra.

For the reasons previously discussed regarding Southern
Natural's assumption of the risk of a change or collapse
in the natural gas market, Epe doctrine of frustration
of purpose does not relieve Southern Natural from its

obligation to perform under the Amoco Agreement.

Natural Gas Policy Act of 1978

The take or pay provisions of the Amoco Agreement do not
violate the maximum price provisions of the Natural Gas

Policy Act of 1978. Koch Industries, Ine. v. Columbia

Gas Transmission Corporation, No. 83-990-A (M.D. La.

-17-




35.

36.

37.

1985); Southport Exploration Inc. v. Producer's Gas Co.,

supra; Sid Richardson Carbon and Gasoline v. InterNorth,

595 F.Supp. 497 (N.D. Tex. 1984).

Public Policy

A court should refrain from enforecing a contract which

violates an explicit public policy. Hurd v. Hodge, 334

U.S. 24, 69 S.Ct. 847, 92 L.Ed. 1187 (1948). Such a
public policy must be well defined and dominant, and is
to be ascertained by reference to the laws and legal
precedents and not from general considerations of

supposed public interests. W. R. Grace and Co. v. Local

Union 759, supra; Muschany v. United States, 324 U.S.

4g, 65 S.Ct. 442, B9 L.Ed. 744 (1945).
Enforcement of the Amoco Agreement would not violate any

explicit public policy.

Force Majeure

An oversupply of natural gas causing a drastic decline
in its market price does not constitute an event which
would relieve Southern Natural of liability wunder the
force majeure clause of the Amoco Agreement, Monolity

Portland Cement Co. v. Douglas 0il Co., 303 F.2d 176

(9th Cir. 1962); Kaiser-Francis 0il Co. v. Producer's

Gas Co., No. 83-C-400-B (N.D. Ok. June 19, 1985).

18-




38.

39.

Liquidated Damages-

The take or pay provisions of the Amoco Agreement
constitute an alternative means of performance, and do
not constitute liquidated damages or illegal penalties
under 12A Okla. Stat. §2-718 (1963) or 15 0Okla. Stat.

§214  (1966). Universal Resources Corporation v.

Panhandle Eastern Pipeline Company, supra; 5 Corbin,

Corbin on Contracts §1070 (1962).

Limitation of Remedies

The Amoco Agreement does not 1limit the right of the
seller to assert a claim for damages if Southern Natural

should fail to take or pay for gas as agreed therein.

74
DATED this 47‘“ day of September, 1986.

-

oo

JAMESDgZ ELLISON
UNITEL/ STATES DISTRICT JUDGE
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AN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

AMERICAN STATES INSURANCE
COMPANY,

Plaintiff, No. 84-C-908-C
vs.
5. BOOKMAN AND ASSOCIATES,

INC.; SAM BOOEKMAN: and
JERRY BOOKMAN,

M Nt Mt et Nt el et et e it Nt

Qefendants.

STIPULATION OF DISMISSAL WITH PREJUDICE

Comes the Plaintiff, American States Insurance Company, by
its attorney of record, Jack Y. Goree of Goree, King, Rucker &
Finnerty, and Defendants, S. Bookman and Associates, Inc., Sam
Bookman and Jerry Bookman, appear by their attorney, John M.
Freese, Sr. of Freese & March, and the parties advise the Court
that all of the 1issues between the Plaintiff and these
Defendants have been settled to the satisfaction of the
Plaintiff and the Defendants, and a mutual release has been
executed by the parties.

It is stipulated by the parties that this action of American
States Insurance Company is hereby dismissed with prejudice to

refiling of same.




GOREE, KING, RUCKER & FINNERTY

JACK Y. GOREE (OBA #3481)

By: CZ;prii /%9%;é5;;é44bff

htorney £6r Plaintiff

FREESE & MARCH

JOHN M. FREESE, #-

CERTIFICATE OF MAILING

I hereby certify that on this _FA. day of S$cpPr , 1987, a
true and correct copy of the above and foregoing STIPULATION OF
DISMISSAL WITH PREJUDICE was mailed to John M. Freese, 5r.,
Attorney at Law, 4510 East 3lst Street, Tulsa, Oklahoma 74135;
with sufficient postage thereon fully prepaid.

Jack Y. Goree




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SOUTHEASTERN, INC,; REGENT
BUILDING CO.; EASTLAND, INC.:
BILTWELL BUILDING CO,, INC.:
WELLBRO BUILDING CO., INC.:

JAMES I.. WELLS, an individual;

C. G. WELLS and JEANNE WELLS,
d/b/a J & J INVESTMENTS;
SOUTHEASTERN, INC., d/b/a

CADEUX, d/b/a EASTGATE INDUSTRIAL
PARK, d/b/a CENTRAL PARK,

Plaintiffs, No. C-85-4(03-E

vs.

AMERICAN STATES INSURANCE
COMPANY, an Indiana corporation,

Defendant,
S. BOOKMAN & ASSOCIATES, INC.;:
SAM BOOKMAN; JERRY BOOKMAN; and
5. BOOKMAN & ASSOCIATES,

Third Party Defendants.

STIPULATION OF DISMISSAL WITH PREJUDICE

Comes Defendant/Third Party Plaintiffs, American States
Insurance, by its attorney of record, Jack Y. Goree of Goree,
King, Rucker & Finnerty; and the Third Party Defendants, S,
Bookman & Associates, Inc., Sam Bookman, Jerry Bookman and 8.
Bookman & Associates, appear by their attorney, John M, Freese,
Sr. of Freese and March, and the parties advise the Court that
all of the issues between the Third Party Plaintiff and these
Defendants have been settled to the satisfaction of the Third
Party Plaintiff and the Defendants, and a mutual release

executed by the parties.




It is stipulated by the parties that this action of Third
Party Plaintiff, American States Insurance Company, 1is hereby
dismissed with prejudice to refiling of same.

GOREE, KING, RUCKER & FINNERTY

JACK Y. GOREE (OBA #3481)

Attorney for American
States Insurance Co.

FREESE & MARCH

JOHN M. FREESE f”ﬂ

By: @/ £t zw%w A

t¥orney for Third Party
fendants

CERTIFICATE OF MAILING

I hereby certify that on this T~ day of S&PT ., 1987, a
true and correct copy of the above and foregoing STIPULATION OF
DISMISSAL WITH PREJUDICE was mailed to the followirg, with
proper postage thereon fully prepaid:

Robert O. Brooks John M, Freese, Sr.
Attorney at Law Attorney at Law

5310 East 31 Street 4510 East 31st Street
Suite 600 Tulsa, Oklahoma 74135

Tulsa, Oklahoma 74135-5014

Jack Y. Goree




FILED

Q "
IN THE UNITED STATES DISTRICT COURT FOR THE SEP ¢ 198?’”"

NORTHERN DISTRICT OF OKLAHOMA .
Jack C. Silver, Clark

U.S. DISTRICT COURT

IN RE: )
)
REPUBLIC FINANCIAL )
CORPORATION, An Oklahoma ) Case No., 84-01460
Corporation, ) (Chapter 11)
)
Debtor. )
)
R. DOBIE LANGENKAMP , }
Successor Trustee, )
) :
Plaintiff, } T -
) District Court
v. ) No. 87-C-34-C _
} e o
RONALD DEAN DAVIS and ) R
SANDRA E. DAVIS, ) Adversary No. 86-0753
)
Defendants. )

ORDER

This matter comes before the court on defendants' Motion for
Leave to Appeal from an Interlocutory Order of the United States
Bankruptcy Court for the Northern District of Oklahoma, For the
reasons set forth below, the Motion for Leave to Appeal is
denied.

On October 29, 1986, the Trustee for Republic Financial
Corporation ("RFC") filed an adversary complaint against
defendants seeking to recover, under 11 U.S5.C. §550, an alleged
Preferential transfer in the amount of $12,961.54. Defendants
filed a motion to dismiss the complaint for failure to join an
indispensable party, Gladys M. Oberbeck. Defendants also
asserted that defendant Sandra E. Davis was improperly joined as
a party, The Honorable Mickey D. Wilson entered an order on

January 5, 1987, denying defendants’ motion to dismiss.




In denying defendant's motion, the Bankruptcy Court found as
follows:

On January 12, 1984, RFC issued a Six-month Money Market
Thrift Certificate, #11101, in the amount of $24,000.00, at 12%
per annum, to "Gladys M. Oberbeck or Ronald Dean Davis Jt Wros."”
At the maturity of the certificate, RFC paid the principal of
$24,000.00 plus interest of $1,461.54, by issuing two checks on
July 12, 1984, both to the order of "Gladys M. Oberbeck or Ronald
Dean Davis Jt Wros." One check, #45398, in the amount of
$25,000,00 is endorsed "Ronald Dean Davis". The other check,
#45399, was in the amount of $461.54 and is endorsed "Gladys M.,
Oberbeck". For the purposes of the motion to dismiss, the
Bankruptcy Court construed as being true defendants' assertion
that on July 12, 1984, defendants entered into a promissory note
with Gladys M. Oberbeck whereby they agreed to pay her the sum of
$25,000.00, plus 11.5% per annum on July 12, 1987. Then, on
July 19, 1984, RFC issued a.three—month Money Market Thrift
Certificate, #132660, in the amount of $12,500,.00 at 12.75% per
annum to "Ronald Dean or Sandra Earlene Davis".

In September, 1984, RPC filed its voluntary petition for
relief under Chapter 11 of Title 11 U.S.C. The Trustee for RFC
in his complaint against defendants Ronald Dean Davis and Sandra
Earlene Davis asserts that RFC's Jdly 12, 1984 payment of
$25,461.54 was a preferential transfer; that defendants gave new
value to RFC of $12,500.00 as evidenced by the second money

market certificate, thereny reducing the preferential transfer by




that amount. Accordingly, the Trustee seeks to re
preference" amount of $12,961.54,

The Bankruptcy Court rejected defendants'
Gladys M. Oberbeck's joinder was mandatory and t

Davis was an linproper party defendant. The court e

cover the "net

arguitent that
hat Ssandra E.

Xplained:

Actions under 11 UI.S.C. §547 are brought

'...(b)...to avoid any transfer...(1l) to

or for

the benefit of a creditor,' (emphasis added).

Whether or ndot the $25,000 was transfer

red to

Oberbeck, or to Ronald Dean Davis, or to either or

both of then, clearly such transfer was pr

imarily

for the benefit of Ronald Dean Davis, or Sandra E.

Davis, or both of themn. Accordingly, both

Ronaild

Dean Davis and Sandra E. pavis are proper parties

defendant under 11 U.85.C. §547(b).

It the transfer or any part of
avoided under 11 y.s.cC. §547, then under 11
§550 the Trustee ‘{a)...may recover...the P

it is
U.s.cC.
roperty

++.0r. .. the value of such property, from--(1) the

initial transferee of such transfer or the
for whose benefit the transfer was made; or

entit
(2) any

immediate or mediate transferee of such initial
transferee,’ (emphasis added) . Accordingly, both

defendants are proper parties defendant u
U.s.C. §550.

From Judge Wilson's order denying their moti
defendants now seek leave to appeal.

Authority for the District Court to hear
interlocutory orders is found at 28 U.S.C. §158, w

in pertinent part:

nder 11

on to dismiss,

appeals from

hich provides

(a) The district courts of the United States shall

have jurisdiction to hear appeals from
judgments, orders, and decrees, and, with 1

final
eave of

the court, from interlocutory orders and decrees,
of bankruptcy judges entered in cases and proceed-

ings referred Fo the bankruptcy judges

under

section 157 of this title, An appeal under this

subsection snall be taken only to the 4

istrict

court for the judicial district 1in which the

bankruptcy judge is serving; and,

- 3 =




(c) An appeal under subsections (a) and {b) of

this section shall be taken in the same manner as

appeals in civil proceedings generally are taken to

the courts of appeals from the district courts and

in the time provided by Rule 3002 of the Bankruptcy

Rules.
Section 158 is silent as to what standard or considerations
should be employed by the district court in determining whether
leave to appeal should be granted.

Because bankruptcy appeals are to be taken in the same

manner as appeals in civil matters, generally, the court finds
the statutory provision governing interlocutory appeals from

district courts to appellate courts should be applied. 28 U.S.C.

§1292(b)., See, In re Johns-Manville Corp., 47 B.R. 957 (S5.D.N.Y.

1985). In general, exceptional circumstances must be present to

warrant allowing an interlocutory appeal. Coovers & Lybrand v.

Livesaz, 437 U.S. 463 (1977). ‘Title 28 U.S8.C. §1232(b) mandates
three conditions requisite to an interlocutory appeal: (1) the
existence of a controlling question of law; which (2) would
entail substantial ground for differences of opinion; and (3) the
resolution of which would materially advance the ultimate
termination of the litigation.

The defendants have failed to satisfy any of these require-
inents, Thus, this court is compelled to deny the motion for
leave to appeal.

Moreover, the likelinhood of defendants prevailing on appeal,
should this court give them leave to do so, is one consideration
for the court in determining whether defendant should be given

leave to appeal the action of the Bankruptcy Court. 1In In re




Den-Col Cartage & Distribution, Inc., 20 B.R. 645 (D.Colo. 1982),

the court outlined the standards to determine when "the circum-
stances are extraordinary enough to warrant an interlocutory

appeal." Id. at 648. According to the court, an interlocutory

appeal should be allowed only when:

(1) the appellant has demonstrated a substantial
likelihood that he will eventually prevail on his
appeal;

(2) the appellant has demonstrated that the party
he represents will suifer irreparable 1njury unless
the interlocutory appeal is allowed;

(3) the potential injury to the appellant's client
i1f the appeal 1is not allowed outwelighs the
potential injury ko other parties if the appeal 1is
allowed: and

{4) an interlocutory appeal is not adverse to
either the public interest or the orderly admini-
stration ot the Chapter 11 bankruptcy proceeding.
I3,

Here, the defendants have not demonstrated that, should
leave be denied, they will suffer irreparable injury; nor have
they shown that their pctential injury, if the appeal is not
allowed, outweighs the potential injury to the plaintiff if the
appeal is allowed. As Judge Wilson pointed out in his order:

Defendants do not show that they have no claim for
contribution against Oberbeck for any recovery from
them by the Trustee, no defense in mitigation of
any action against them on the note by Oberbeck, or
no opportunity to present any such claims or
defenses outside this adversary proceeding."
Furtnermore, defendants have not demonstrated a substantial
likelihood that they would prevail on appeal. Thus, defendants

nhave failed to meet the necessary standard for this court to

allow their appeal. Additionally, the court £finds that the




interests of justice would better be served by a review of the
bankruptcy court proceedings in their entirety at their conclu=-

sion. For these vreasons, the Motion for Leave to Appeal is

hereby denied. ! -
It 1s so Ordered this 2 day ofﬁé, 1987,

H. DALE CTOOK, CHIEF
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT s
FOR THE NORTHERN DISTRICT OF OKLAHOMA |

MISSOURI PACIFIC RAILRCAD }
COMPANY, a Delaware corporation, )
)
Plaintiff, )
)
vs. ) No. 85-C-1091-E
) L
UNITED FRUIT & PRCDUCE COMPANY )
OF OKLAHOMA, a Missouri )
corporation, )
)
Defendant, )
)
)
)
)
)
)
)

vs.

TOM LANGE COMPANY, INC., a
Missouri corporation,

Third-Party Defendant.

STIPULATION OF DISMISSAL

COMES NOW Defendant, United Fruit & Produce Company of
Oklahoma, and pursuant to Rule 41 of the Federal Rules of
civil Procedure, dismisses 1its cause of action against
Third-Party Defendant, Tom Lange Company, Inc., without
prejudice.

j};¢g;z7// E

g

By:

Vincent D. Vogler /(M.B.E. #25030)
VINCENT D. VOGLER AND ASSOCIATES
11330 Olive Street Road, Suite 200
P.0. Box 27337

st. Louis, MO 63141-1737

{314) 567-7970

ATTORNEYS FOR DEFENDANT UNITED FRUIT
& PRODUCE COMPANY OF OKLAHOMA




By: @Q"\p—*

Benjamiﬂ‘ C. Faulkner (O.B.A. #2845)
ENGLISH, JONES & FAULKNER

1700 Fourth National Bank Building
Tulsa, Oklahoma 74119

(918) 582-1564

ATTORNEYS FOR THIRD-PARTY
DEFENDANT, TOM LANGE
COMPANY, INC.

By:

. g JB.A. #329)
M. Fears (O.B.A. #2850)
SH & ARMSTRONG
808 OKEOX Plaza
100 West Fifth Street
Tulsa, Oklahoma 74103
(918) 587-0141

ATTORNEYS FOR PLAINTIFF, Ir
MISSOURI PACIFIC RAILROAD L E
COMPANY oro D
T I 19g7
ORDER Tk

U. S DJ'S._T'S’.IVE"'

* Clerke

The Court, having reviewed the foregoing Stipulation J%CT(RDURT

Dismissal and being fully advised in the premises, finds
that Defendant's Third-Party Complaint against the Third-
Party Defendant should be dismissed, without prejudice.

IT IS SO ORDERED.

5/ JAMES C. ELLISON
JAMES 0. ELLISON
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT .. .-

FOR THE NORTHERN DISTRICT OF OKLAHOMA - © -~ %
STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY,

. (an

![.P -8 i
TR Tl ::_-r“.l,/

J) h R ¢L..Hi'\

Uﬁuﬂ?iiutf COURT

D

Plaintiff,

V. No, 86-C-1140-B -

Administratrix of the Estate of James
Dean Lucas, Deceased; and LINDA C.
LUCAS, individually and as
Administratrix of the Estate of Curtis
James Lucas, Deceased,

)

)

)

)

)

)

MARY JANE WAGNON, individually and as )
)

)

)

)

)

)
Defendants.)

JUDGMENT OF DEFAULT

7&

NOW ON this, the gf day of fiq&l4:~\k@ ~ » 1987, comes on to be heard
H

the Application for Entry of Judgment of Plaintiff, State Farm Mutual Automobile
Insurance Company. Plaintiff appears by and through its attorney of record,
Walter D. Haskins, of the law firm of Best, Sharp, Thomas, Glass & Atkinson,
Tulsa, Oklahoma. Defendants, having been properly served with process in this
action, do not appear.

The Court, being well advised in the premises, finds that Plaintiff's
Application should be be and hereby is GRANTED.

IT IS THEREFORE, THE ORDER, JUDGMENT, AND DECREE as follows:

1. The Court finds that the sole liability of the State Farm Mutual
Automobile Insurance Company to Defendants with regard to any insurance proceeds
which are the subject of this action is $6,666,60;

2. The Defendants, and each of them, are restrained and enjoined from
prosecuting any action existing in any other forum and from instituting any
action in any other forum against the State Farm Mutual Automobile Insurance
Company for claims which may have been asserted in this action;

3. That Plaintiff, State Farm Mutual Automobile Insurance Company, be



discharged from any and all 1iability to Defendants with regard to the subject
matter of this action;

4. That the Defendants, and each of them, are restrained and enjoined from
instituting or prosecuting further any proceeding in any state or United States
court on account of the accident or occurrence which is the subject of " this
action.

IT IS SO ORDERED,

';;/é,"
Honorable Thomas R. Brett
United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
PHILLIP R. CHEROKA,
Plaintiff, .
No. 87-C-40-B

V3.

DENNY'S RESTAURANTS, INC.,

S St Vg St Nt St Nt S Nyt

Defendant,

74‘ ORDER OF DISMISSAL
day of “géaﬁ;Aﬁéﬁf‘ , 1987, upon the written

application of the Plaintiff, Phillip R. Cheroka, and the Defendant,

NOW on this é?

Denny's Restaurants, Inc., for a Dismissal with Prejudice as to all
claims and causes of action involved in the Complaint of Cheroka v.
Denny's, and the Court having examined said Application, finds that
said parties have entered into a compromise settlement covering all
claims involved in the Complaint, and have requested the Court to
Dismiss said Complaint with prejudice, to any future action. The Court
being fully advised in the premises finds said settlement is to the
best interest of said Plaintiff.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Court that
all «claims and causes of action of the Plaintiff, Phillip R. Cheroka,
against the Defendant, Denny's Restaurants, Inc., be and the same

hereby are dismissed with prejudice to any future action.

S/ THOMAS D SETT

JUDGE OF THE UNITED STATES DISTRICT
COURT, NORTHERN DISTRICT OF OKLAHOMA




APPROVALS:

CRAIG ARMSTRONG

Croig £ Qibisrey

Attor(?y for the Playﬂtiff

STEPHEN C. WILKERSON
/ .
Att ey for the Defendant

L
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IN THE UNITED STATES DISTRICT COURT : . e
FOR THE NORTHERN DISTRICT OF OKLAHOMA T

2P -8 et
DANIEL VANN, v

P A

Plaintiff,

L] .
P T

V. No. 86-C-919-B
THE BOARD OF COUNTY COMMIS~
SIONERS OF TULSA COUNTY,

et al.,

il ST N . e N

Defendants.

JUDGMENT

In keeping with the verdict of the jury entered herein
on the 19th day of August, 1987, relative to Plaintiff Daniel
Vann's claim of racial discrimination pursuant to 42 U.S.C.
§1983, and pursuant to the Findings of Fact and Conclusions
of Law entered herein this date relative to Plaintiff's
racial discrimination claim in violation of Title VII, 42
U.S.C. §2000e, Judgment is hereby entered in favor of the
Defendant, George Phillips, and against the Plaintiff, Daniel
Vann, and the Plaintiff is to take nothing on said claim. |

Further, pursuant to the Court's sustaining of the
Defendant The Board of County Commissioners of Tulsa County's
motion for directed verdict at the conclusion of the Plain~
tiff's evidence, Judgment is hereby granted in favor of said
Defendant and against the Plaintiff relative to Plaintiff's
racial discrimination claim pursuant to 42 U.S.C. §1983 and

42 U.5.C. §2000e; and Plaintiff is to take nothing thereon




from said Defendant. The costs are hereby assessed against

the Plaintiff, Daniel Vann, and the parties are to pay their

own respective attorney fees.
"
DATED this 52i"day of September, 1987.
Tﬁ:ﬂﬁ%;f{/fAZPfQZ%?ggggz?/Z;EE%;:‘\\K

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT i -
FOR THE NORTHERN DISTRICT OF OKLAHOMA P 1987
LARRY JAMES GAMBLE, O T
) L"r”;‘\';-—,?f‘ﬂ-..' ‘ CJ’.')}-'L
Petitioner, ! Sy

Vs, No. 86-C-695-F -

TED WALLMAN, et al.,

St el N Nt e Nl o N it

Respondents.
LARRY JAMES GAMBLE,

Petitioner,
Vs, No. 86~C-809-E

TED WALLMAN, et al.,

N Nt Nt e e e St o

Respondents.
O RDER

The Court has reviewed Magistrate Wagner's Order of
September 15, 1986, as well as the entire file encompassed
herein. The Court finds that Petitioner's applications for
habeas corpus relief in the above-styled cases attack the same
state court conviction. Therefore, in furtherance of judicial
economy, it is hereby ordered that these related cases be and are
hereby consolidated for all purposes under case number 86-C-695-
E.

In his applications, Petitioner attacks an Osage County
District Court conviction in Case No. CRF-83-105. It is unclear
what the nature of the offense involved was as petitioner in Case
No. 86-C-695 states that the offense was commercial gambling and
in 86-C-809 he states that he was charged with unlawful

possession of marijuana. The file does not reflect the status of




Petitioner's direct appeal, although the pleadings suggest that
his conviction may be currently on appeal before the Oklahoma
Court of Criminal Appeals. In any event, Petiticner has not
sought relief under the Post-Conviction Procedure Act. 22 0.8.
§§1080-1088. Therefore, this Court is precluded from reviewing

Petitioner's application. Duckworth v, Serrano, 454 {.s. 1

(1981).
IT IS CORDERED that Petitioner's applications for writ of
habeas corpus be and are hereby denied.

ORDERED this &% day of September, 1987.

JAMES OéVELLISON
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
UNIT RIG & EQUIPMENT CO., INC.,
Plaintiff,
V.

No. 87-C-321-B L/

BURAN EQUIPMENT COMPANY,

Defendant.

ORDER
This matter comes before the Court on Plaintiff Unit Rig &
Equipment Co., Inc.'s motion for summary judgment under
Fed.R.Civ.P. 56(a). The parties dispute the meaning of a
contract. The Court finds the contract is clear and unambiguous.

Partial summary judgment is appropriate. Bee v. Greaves, 744

F.2d 1387 (10th Cir. 1984).

In January 1984, Defendant Buran Equipment Company entered
into a distributor agreement with Dart Truck Company (now Unit
Rig & Equipment Co.). Defendant purchased egquipment from
plaintiff. Plaintiff contends $68,016.11 of equipment was
purchased. Defendant admits at least $66,686.80 of equipment was
purchased.

Plaintiff terminated the distributor agreement effective
June 4, 1985, Plaintiff is now suing for payment on the
equipment. Defendant delivered back to the Plaintiff the
inventory it had not yet sold allegedly wvalued at $38,698.63.
Defendant delivered a check teo Plaintiff for the balance

that Defendant maintained was still due.
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Defendant contends under the distributor agreement Plaintiff
is obligated to repurchase the equipment. Plaintiff refused to
accept the inventory and returned the check.

Paragraph 7(b) of the distributor agreement provides:

"Dart may terminate this Agreement earlier without
cause by providing written notice of termination
to Distributor, which shall be effective ninety
(90) days after receipt by Distributor. 1In the
event Dart terminates this Agreement without cause
or this Agreement terminates by its terms pursuant
to Paragraph 2 above, Dart shall have a right of
first refusal to purchase Distributor's inventory
of new, unused and resaleable Products and shall
purchase such Products at the reqguest of
Distributor by payment of the amounts determined
as follows, less amounts then owing to Dart: ...."

The parties dispute the interpretation of this paragraph.
Defendant contends the paragraph obligates Plaintiff to
repurchase the inventory. The Court finds as a matter of law it
does not. The paragraph read in its entirety, gives Plaintiff
the right of first refusal and states the terms in the event
Plaintiff elects to exercise that right. It is elementary that a
right of first refusal does not require a seller to sell or a
buyer to buy. It merely gives the holder of the right the

preferential right to purchase when the seller chooses to sell.

Landowners v. Pendry, 151 Kan. 674, 100 P.2d 632 (1940); Valley

Lane Corp. v. Bowen, 592 P.2d 589 (Utah 1979); Ackerman v. City

of Walsenburg, 171 Colo. 365, 467 P.2d 265 (1970}; Ollie v,

Rainbolt, 669 P.2d 275 (Okla. 1983). Plaintiff is not required
to purchase this equipment.
The motion for partial summary judgment is therefore

sustained in favor of Plaintiff for $66,686.80. The Court finds




the issues remaining for determination are (1) whether Defendant
is indebted to Plaintiff for an additional $1,329.31, as
Plaintiff originally contended; (2) the amount of prejudgment
interest due; and (3) a reascnable attorney fee,

The parties are hereby ordered to adhere to the following
schedule:

1. The parties are to exchange all witnesses' names and
addresses, including experts, in writing and any witness that
appears on the list whose deposition has not been taken, state
briefly the subject of that witness' testimony by October 9,
1987.

2. The parties are granted until October 23, 1987, in
which to complete discovery.

3. The parties are to exchange all prenumbered exhibits
and file an agreed pretrial order by November 9, 1987.

4, The parties are to file Suggested Findings of Fact and

Conclusions of Law and any trial briefs by November 16, 1987.

5. The case is set for nonjury trial on November 23, 1987,
at 9:00 A.M, P
l /\/Zﬁ; /(
IT IS SO ORDERED, this /( " day of September, 1987.

/

K ~

~7 » T
O/ﬁ//é«—%é%%/ 7
THOMAS R. BRETT

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FLYNN ENERGY CORP.,
Plaintiff,
No. 86-C-163-B

V.

TULSA COMMERCE BANCSHARES,
INC., BANK OF COMMERCE AND

TRUST COMPANY, LEE I. ST D

LEVINSON, L. DALE MITCHELL,

SIG KOHNEN, M-CORP, and C g

M-BANK DALLAS NATIONAL S

ASSOCIATION, e e
Defendants. LS. BSadt colid

ORDER

This matter comes before the Court on all Defendants'l
Motions to Dismiss. Defendants offer the same grounds in support
of their motions, thus, the motions are addressed together below.
For the reasons set forth herein, the Defendants' Motion to
Dismiss Count V of Plaintiff's Amended Complaint is sustained.
The Court has been advised that Count IX of the Amended Complaint
is now moot since the Federal Deposit Insurance Corporation has
entered the case, The Defendants' Motions to Dismiss are
overruled with respect to Counts I, II, III, 1V, VI, VII and VIII

of the Amended Complaint.

1 At Status Conference held March 18, 1987, Plaintiff advised
the Court that Defendant Dale E. Mitchell has filed bank-
ruptcy in the United States Bankruptcy Court for the Western
District of Oklahoma. Plaintiff was to file a document to
that effect within one week, but has not done so.




Plaintiff now alleges eight causes of action herein: I, II
and III - federal securities law violations: IV - Oklahoma
Securities Law violation; V - RICO; VI - common law fraud; VII -
breach of contract; VIIT - conversion. The Court's jurisdiction
is based upon the alleged Federal Securities laws and/or the
alleged RICO claim, as diversity of citizenship is lacking.
Counts IV, VI, VII and VIII are pendent claims.

ALLEGATIONS OF FRAUD

Plaintiff alleges fraud against all Defendants as either
direct perpetrators of fraud, control persons, or aiders and
abettors. Plaintiff alleges the following facts in its Amended
Complaint:

Plaintiff invested $5,022,000 with Bank of Commerce and
Trust Co. ("Commerce Bank") in commercial paper of Tulsa Commerce
Bancshares. The funds in Plaintiff's demand deposits would be
withdrawn daily and placed in investments maturing on the next
banking day. At the end of the next day the investment plus
interest would be redeposited in the demand deposit account.

Plaintiff was lead to believe its deposited funds would be
invested in Bancshares commercial paper which was invested in
commercial paper obligations in the form of short term notes of
M-Corp of ballas.

On February 18, 1986, Plaintiff's commercial paper became
due and three unsecured promissory notes matured. Commerce Bank

has failed to pay or credit Plaintiff's account,.
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Prior to Plaintiff's investment, Commerce Bank and
Bancshares, because of the bank's undercapitalized condition,
promised the Federal Reserve it would cease issuing commercial
paper or its commercial paper would have backup lines of credit
of 100%. Commerce Bank promised to comply with all federal and
state laws concerning commercial paper.

Plaintiff's investment, however, was not covered by backup
lines of credit, Plaintiff's funds were also not ultimately
invested in M-Corp's commercial paper as was promised Plaintiff.
Defendants were obtaining money from investors such as Plaintiff,
to postpone the failure of Commerce Bank by inflating the value
of Commerce Bank stock. This was done by using the proceeds from
the sale of Bancshare notes to purchase substandard and
classified loans of Commerce Bank.

Plaintiff further alleges the following relationships:

Defendant Tulsa Commerce Bancshares, Inc. substantially owns
and therefore controls Commerce Bank.

Defendant M-Bank, which is owned by Defendant M-Corp, loaned
Commerce Bank $12,987,000, secured by Commerce Bank stock.
Commerce Bank became in default of this loan. M-Bank immediately
began consulting Commerce Bank on all Commerce Bank's significant
management decisions. Therefore, M~Bank and M-Corp contreclled or
aided and abetted Commerce Bank in a fraud against Plaintiff.

Further, Defendants M-Bank and M-Corp caused Defendant Lee
I. Levinson to become Chief Executive Officer and Chairman of the
Board of Directors for Commerce Bank and Bancshares. Defendant

Levinson is also a control person.




pefendants Dale E. Mitchell and Sig Kohnen failed to advise
or deliberately concealed the fact (1) the financial condition of
Bancshares was extremely weak, (2) Commerce was in default for
$12,987,000 to M-Bank and was being directed by M-Bank and
M-Corp, (3) Plaintiff's funds for commercial paper were not being
invested in commercial paper of M-Corp as promised, (4) the
proceeds from Plaintiff's investment were being used to carry low
gquality loans,?2 and (5) Bancshares was violating the
agreement with the Federal Reserve in that none of Plaintiff's
investment was being provided a backup line of credit.

211 Defendants are sued for fraud under §12(2) of the
Securities Act, §10-b of the Exchange Act and Rule 10-b(5}.
However, in the alternative, M-Corp and M-Bank are sued as aider
and abettors under §12(2).

All Defendants are sued under §12(1). M-Bank, M-Corp,
Levinson, Mitchell and Kohnen are charged with control person
liability of the acts of COmmérce Bank and Bancshares under §15
of the Securities Act and 8§20 of the Exchange Act. Levinson,

Mitchell and Kohnen are also charged with direct fraudulent acts.

2 The Court orders all Plaintiffs alleging RICO claims to file
a RICO Case Statement stating with specificity the details
of their RICO claim. The RICO Case Statement is not evidence
and is not submitted under oath. In the RICO Case Statement
Plaintiff alleges "Defendants' scheme was to obtain money of
the Plaintiff and others to postpone the failure of Banc-
shares and Commerce Bank and inflate the value of Commerce
Rank stock. This plan consisted of using the proceeds from
the sale of Bancshares notes to purchase substandard and
classified loans of Commerce Bank. This was done in order to
increase the value of the Bancshares stock...."




All befendants are sued for Oklahoma state security fraud
violations. Bancshares and Commerce Bank are sued for common law
fraud and all others are sued for aiding and abetting that fraud.

PLEADING WITH PARTICULARITY

Defendants contend the Amended Complaint should be dismissed

for failure to allege fraud in conformity with Fed.R.Civ.P. 9 (b)
which states:

"In all averments of fraud or mistake, the

circumstances constituting fraud or mistake shall

be stated with particularity.™
It is undisputed that the Complaint is not as precise as this
rule requires it to be. However, Plaintiff points out all
Defendants are insiders and Plaintiff cannot be expected at this

point in the action to allege or know who played which part in

the alleged fraud. The Court adopts the reasoning in Schlick v.

Penn~Dixie Cement Corporation, 507 F.2d 374 (2nd Cir. 1974), and

Banowitz v. State Exchange Bank, 600 F.Supp. 1466 (N.D.Il1l. 1985).

Defendants have been given sufficient notice of the alleged fraud
to allow adequate responsive pleading.3 Plaintiff urges that
the facts of the alleged fraud are within the exclusive
Possession of the corporate insiders. Plaintiff cannot be
expected to provide details as to the alleged fraud when
Plaintiff has virtually no information about the corporate
defendants' internal affairs. The allegations plead are

sufficient notice to Defendants.

3 The Court is particularly concerned with the conclusory al-
legations relative to the "insider® status of Defendants
M-Corp and M-Bank. The Court will re-examine the issue
thoroughly at the motion for summary judgment stage of this
lawsuit,




All Defendants are sued for Oklahoma state security fraud
violations. Bancshares and Commerce Bank are sued for common law
fraud and all others are sued for aiding and abetting that fraud.

PLEADING WITH PARTICULARITY

Defendants contend the Amended Complaint should be dismissed

for failure to allege fraud in conformity with Fed.R.Civ.P. 9(b)
which states:

"In all averments of fraud or mistake, the

circumstances constituting fraud or mistake shall

be stated with particularity."
It is undisputed that the Complaint is not as precise as this
rule requires it to be. However, Plaintiff points out all
Defendants are insiders and Plaintiff cannot be expected at this

point in the action to allege or know who played which part in

the alleged fraud. The Court adopts the reasoning in Schlick v.

Penn-Dixie Cement Corporation, 507 F.2d 374 (2nd Cir. 1974), and

Banowitz v. State Exchange Bank, 600 F.Supp. 1466 (N.D.I1l. 1985).

Defendants have been given sufficient notice of the alleged fraud
to allow adequate responsive pleading.3 Plaintiff urges that
the facts of the alleged fraud are within the exclusive
possession of the corporate insiders. Plaintiff cannot be
expected to provide details as to the alleged fraud when
Plaintiff has virtually no information about the corporate
defendants' internal affairs. The allegations plead are

sufficient notice to Defendants.

3 The Court is particularly concerned with the conclusory al-
legations relative to the "insider" status of Defendants
M-Corp and M-Bank. The Court will re-examine the issue
thoroughly at the motion for summary judgment stage of this
lawsuit,




PLAINTIFF'S RICO CLAIM

pefendants nave put forth various grounds for dismissing

Plaintiff's claim under the Racketeer Influenced and Corrupt
Organization Act ("RICO"), 18 U.S.C. §1961, et seq. These
include failure to plead fraud with particularlity as required by
Fed.R.Civ.P. 9(b), failure to plead sufficient facts establishing
a pattern of racketeering activity and failure to establish an
enterprise separate and distinct from the pattern of racketeering
activity as required to state a claim under 18 U.S.C. §1962(c).
Section 1962(c) provides:

"It shall be unlawful for any person employed by

or associated with any enterprise engaged in, or

the activities of which affect, interstate or

foreign commerce, to conduct or participate,

directly or indirectly, in the conduct of such

enterprise's affairs through a pattern of

racketeering activity or collection of unlawful

debt .
For purposes of §l1962(c}), a "person" 1is defined as "any
individual or entity capable of holding a legal or beneficial
interest in property. 18 U.S.C. §1961(3). An "enterprise" is
defined as "any individual, partnership, corporation,
association, or other legal entity, and any union or group of
individuals associated in fact although not a legal entity." 18
U.S.C. §1961(4). A “pattern of racketeering activity" requires
wat least two acts of racketeering activity, one of which
occurred after the effective date of this chapter and the last of
which occurred within ten years (excluding any period of

imprisonment) after the commission of a prior act of racketeering

activity." 18 U.S.C. §1961(53). Plaintiff alleges that the
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persons liable under §1962(c) herein are Defendants Bancshares,
Commerce Bank, Levinson, Mitchell, Kohnen, M-Corp and M-Bank. As
outlined in Plaintiff's RICO Case Statement, the "enterprise"
herein consisted of:

“The Defendants were associated with one another
in an enterprise entirely independent of the
alleged racketeering activities., This enterprise
existed to carry on legitimate banking business.
This enterprise was begun and was designed to
continue operating without performance of any
unlawful acts. Specifically, Levinson, Mitchell
and Kohnen were associated with one another and
with Commerce Bank and Bancshares as directors or
officers of Commerce Bank and Bancshares;
Bancshares owned substantially all of the shares
of Commerce Bank, thus associating the two; M-Bank
is wholly owned by M-Corp., thus assoclating the
two; M-Corp had loaned in excess of $12,000,000.060
to Bancshares and thereafter assigned such loan to
M-Bank. Through the locan documents executed in
connection with such loan, M-Bank had the ability
to exercise and actually did exercise control over
the day-to-day business affairs of Commerce Bank
and Bancshares, thus associating M-Bank and M-Corp
with Commerce Bank, Bancshares, Mitchell, Levinson
and Kohnen. M-Bank loaned Mitchell the money to
purchase his shares of Bancshares and through the
leverage of its loans to Bancshares and the
individual defendants, M-Bank induced Bancshares
to issue shares of capital stock of Bancshares to
Levinson and cause him to be elected as a senior
managing officer of Commerce Bank."

Thus, the enterprise alleged is the "s55ociation between M-Corp,
M-Bank, Bancshares and Commerce Bank and the respective named
officers or directors, Levinson, Mitchell and Kohnen.,"
plaintiff's RICO Case Statement, §6(b), p. 15. Plaintiff

contends that the Defendants Levinson, Mitchell, Kohnen,




Bancshares, Commerce Bank, M-Corp and M-Bank, are perpetrators of
fraud as well as members of the enterprise. RICO Statement 16(e)
pp. 15-16.

A violation of §1962(c), as alleged herein, requires (1)
conduct (2) of an enterprise (3) through a pattern (4) of

racketeering activity. Sedima, S.P.R.I. v. Imrex Co., 473 U.S.

47%, 496 (1985). A plaintiff must allege each of these elements
to state a claim. Id. An enterprise, as defined in §1961(4),
may be either a legal entity or an "association in fact." The
alleged enterprise must be an entity separate and apart from the

pattern of activity in which it engages. United States v.

Turkette, 452 U.S. 576, 583 (1981). This aspect of the enterprise
requires proof of an organization beyond that necessary just to

commit the racketeering acts themselves. United States v.

Bledsce, 674 F.2d 647, 664 (8th Cir.) cert. denied, 459 U.S. 1040

(1982). The "enterprise cannot simply be the undertaking of the
acts of racketeering, neither can it be the minimal association
which surrounds these acts." Id.

Where the enterprise alleged is a legal entity, it should
not be difficult to prove its existence separate from the

racketeering activity. Bennett v. Berg, 685 F.2d 1053, 1060 (8th

Cir. 1982). However, where, as here, the alleged enterprise is
an "association in fact," it is more difficult to establish the
requisite separateness. Id. Existence of such an enterprise is

proved by "evidence of an ongoing organization, formal or

informal, and by evidence that the various associates function as




a continuing unit."™ United States v, Griffin, 660 F.2d 996, 999

(4th Cir.), cert. denied, 454 U.S. 1156 (1982) (citing, Turkette,

supraj. In Bledsoe, supra, the Eighth Circuit Court of Appeals

outlined a three-part test for an "association in fact."™ There
must be: (1) proof of a common purpose among the assocociated
parties; (2) proof of some continuity of structure and
personality, and (3) proof of an ascertainable structure beyond
that inherent in the conduct of a pattern of racketeering. Id.
at 664-65. After reviewing Plaintiff's Amended Complaint and
RICO Case Statement as well as the briefs filed herein and
arguments of counsel propounded at the hearing on pending motions
held June 4, 1987, the Court concludes that the enterprise
alleged by the Plaintiff fails to meet the third prong of the
Bledsoe test. Plaintiff has alleged an ongoing business
relationship between the Defendants herein and has alleged that
this relationship was corrupted by a pattern of racketeering.
However, these conclusory statements are insufficient to
establish the enterprise regquirement of §1962(c). Plaintiff has
offered nothing which might establish, for example, that the
Defendants herein "engaged in a diverse pattern" of unlawful
activity or had "an organizational pattern or system of
authority" beyond that necessary to perpetrate the predicate acts.
Bledsoe at 665. Viewing the allegations contained in the Amended
Complaint and the RICO Case Statement in the light most favorable
to the Plaintiff, the Court concludes that the enterprise alleged

has no "ascertainable structure" distinct from that necessary for
the conduct of the alleged racketeering activity. While the
Defendants knew each other and various combinations of the

Defendants were assoclated with each other in conducting common




business, the Court concludes there simply is no organization
among the Defendants which existed on an ongoing basis beyond the
alleged racketeering conduct. Thus, Plaintiff has failed to
allege a viable enterprise for purposes of 18 U0.8.C. §1%62(c).
Therefore, Plaintiff has failed to state a claim for violation of
RICO and it is unnecessary to address Defendants' other arguments
in support of their Motions to Dismiss the RICO claim.

PLAINTIFF'S FEDERAL SECURITIES CLAIMS

The first issue before the Court is whether the commercial
paper which is the focus of this lawsuit is a "security" for
purposes of the Securities Act of 1933, 15 U.S.C. §77(a) et seq.,

and the Securities Exchange Act of 1934, 15 U.S.C. §78(a) et seq.4/

4
Exhibit A to Plaintiff's Complaint, the Written Agreement be-
tween the TFederal Reserve Bank of Kansas City, Misscuri, and
Tulsa Commerce Bancshares, Inc. indicates that the parties
assumed the commercial paper at issue was a security. Para-
graph 3(b) (ii} states:

"In the event that Tulsa Commerce decides to con-
tinue the issuance and sale of commercial paper in
accordance with the provisions of paragraph 3(a)
hereof, Tulsa Commerce shall . . . conform by June
30, 1985, all issues of commercial paper to the
provigsions of 15 U.8.C. 77c(a) (3) or otherwise com-
ply with the registration requirements and any other
applicable provisions of the Securities Act of 1933,
n

Paragraph 3(b) (iii) provides that Tulsa Commerce will also:

"obtain, by March 31, 1985, a written advisory opin-
ion of an independent outsgside counsel relative to

the use of the proceeds from commercial paper issued
by the holding company as such proceeds relate to the
current transactions guidelines of applicable securi-
ties laws."

While these provisions are not determinative of the securities
question before this Court, they do indicate that the parties

believed that federal securities laws could be applicable, to

some degree, in this instance.

10




Plaintiff's Amended Complaint alleges that the commercial paper
sold by Bancshares was issued in violation of the registration
and antifraud provisions of the Securities Act of 1933 ("1933
Act"™}, and an antifraud provision of the Securities Exchange Act
of 1934 ("1934 Act") (collectively the "Securities Acts").,
Although each of these acts defines "notes" as securities, they
treat the category of notes known as "commercial paper"
differently for purposes of burden of pleading and proving that
the commercial paper at issue is a security under that Act. The
1933 Act defines a security as "any note, stock, treasury stock,
bond, debenture, evidence of indebtedness . . ." 15 U.s.c.
§77(a)(3) exempts from registration "Any note . + . which
arises out of a current transaction or the proceeds of which have
been or are to be used for current transactions, and which has a
maturity at the time of issuance of not exceeding nine months,
exclusive of days of grace, or any renewal thereof the maturity
of which is likewise limited." To state a claim under the 1933
Act, Plaintiff must allege that the notes at issue are
"securities" within the terms of that Act. Fed.R.Civ.P. 12(b)(6)
must be read in conjunction with Rule 8(a) which requires a short
plain statement of a claim. The Complaint must be viewed in the
light most favorable to the plaintiff and its allegations taken

as true. Scheuer v. Rhodes, 416 U.S. 232 (1974); Olphin v. Ideal

Nat. Ins. Co., 419 F.2d 1250 (l0th Cir. 1969), cert. denied, 397

U.5. 1074 (1970). A motion to dismiss for failure to state a

claim should not be sustained unless it appears beyond doubt that

11




the plaintiff can prove no set of facts which would entitle him

to relief. Conley v. Gibson, 355 U.S. 41, 45-46§ (1957); Dewell

v. Lawson, 483 F.2d 877 (10th Cir. 1974). The burden of proving

the notes in question are securities is "a light one." Floyd v.

First Penn Corporation, [1982-83 Transfer Binder], Fed.Sec.L.Rep.

(CCH) 999,132 at 95,477 (W.D.Okl. 1983). The Complaint describes
the notes herein as "commercial paper consisting of one, two or
three day unsecured promissory notes® and "three unsecured
promissory notes."™ These allegations, taken as true and
construed in the light most favorable to the plaintiff satisfy
the burden of pleading a security for purposes of the 1933 Act.
The Court may re-address this issue on an appropriate motion for
summary Jjudgment. However, the Court concludes that Plaintiff
has stated a claim under the 1933 Act. Accordingly, the motion to
dismiss is overruled.
The 1934 Act provides, in pertinent part:
""The term 'security' . . . shall not include
currency, or any note, draft, bill of exchange, or
banker's acceptance which has a maturity at the
time of issuance of not exceeding nine months,
exclusive of days of grace, or any renewal thereof
the material of which is likewise limited." 15
U.S.C. §78c(a)(10)
Thus, while the 1933 Act exempts certain securities from the
registration requirements of that act, the 1934 Act excludes
certain instruments from the definition of security. Although
the maturity dates of the notes at issue would seem to place them

within the statutory exclusion of 78c(a)(10), numerous courts

have held that this exclusion is limited to:




". « . only . . . prime quality negotiable
[commercial] paper of a type not ordinarily
purchased by the general public, that is, paper
used to facilitate well recognized types of
current operatiocnal business requirements and of a
type eligible for discounting by Federal Reserve
banks."

Zabriskie v. Lewis, 507 F.2d 546, 550 (10th Cir. 1974). The Court

concludes that the notes at issue herein were not prime quality
negotiable commercial paper, and, thus, did not fall within the
statutory exclusion of §78c(a}(10).

Defendant Levinson contends that Plaintiff has failed to
allege facts showing the elements of a security as required by

the United States Supreme Court in SEC v. W. J. Howey & Co., 328

U.S. 293 (19%946). However, this four-part test only determines
whether an instrument is an "investment contract." An instrument
may still be a security if it falls under one of the other

specific statutory terms. Hunssinger v. Rockford Business

Credits, Inc., 745 F.2d 484, 491 (10th Cir. 1984). Thus, this

contention is without merit.
Levinson next contends that the Bancshares commercial paper
falls within a judicially-created commercial purpose exception to

the definition of notes as securities. See, McClure v. First

Nat'l Bank, 497 F.2d 490 (5th Cir. 1974); Lino v. City Investing

€o., 487 F.2d 689 (3d Cir. 1973); Zeller v. Bogue Elec. Mfg. Co.,

476 F.2d 795 (24 Cir. 1973), cert. denied, 414 U.S. 908 (1973).

Notes generated in consumer transactions are commercial in
character and have been held to be outside the parameters of the

Securities aActs. Zabriskie v. Lewis, 507 F.2d 546 (10th Cir.

13




1974). However, when a person seeks to invest his money and
receives a note for it, he has not purchased commercial paper, he

has purchased a security investment. Sanders v. John Nuveen &

Co., Inc., 463 F.2d 1075 (7th Cir.), cert. denied, 409 U.S. 1009

{(1972). Clearly, the commercial paper purchased herein was
purchased for investment, not commercial, purposes. Thus, the
Court finds this contention also without merit.

Finally, Levinson analogizes the commercial paper herein to
certificates of deposits. The Court finds no justification for

this attempted analogy. Levinson relies on Marine Bank v,

Weaver, 455 U.S. 551 (1982) for this contention. The certificate

of deposit at issue in Marine Bank was a long-term, FDIC-insured,

bank obligation. The commercial paper at issue herein consists of
short-term notes which are not FDIC-insured and not bank

obligations. Thus, Levinson's reliance on Marine Bank 1is

misplaced. The purchaser of a certificate of depocsit has

"virtually guaranteed payment in full." Marine Bank, supra, at

557-58. However, the holder of a more typical long-term debt
obligation assumes the risk of the borrower's insolvency. 1Id.
The differences between a certificate of deposit and other long-
term debt obligations are substantial and undercut Levinson's
claim that a CD is legally indistiguishable from commercial paper
having a term of two business days. T'hus, the Court also finds
this contention without merit. For these reasons, the Court
concludes that the commercial paper at issue falls within the

definition of a security for purposes of the 1933 and 1934 Acts

14




and is not excluded from coverage under the Securities Acts.
Defendants' motions to dismiss for failure to state a claim are,
therefore, denied. Because the Court concludes that the
commercial paper herein is a security, the motions to dismiss for
lack of subject matter jurisdiction pursuant to Fed.R.Civ.P.
12{(b){(1l) are also denied.

CONVERSION CLAIM

Defendants request this Court to dismiss Plaintiff's claim
for conversion. Defendant basically contends that under Oklahoma
law (1) funds cannot be converted because they are not
specifically identifiable, and (2) the property must be illegally
taken, which is not the situation here.

An early Oklahoma case which has not been overturned does
state "an action for the conversion of money cannot be maintained
unless the money can be described or identified as a specific

chattel."” Wright v. School Dist. No. 97, 128 P. 241 (Okla. 1912).

Some jurisdictions still so hold. Great Commonwealth Life

Insurance Co. v, Banco Obrero de Ahorro Y Prestamos, 535 F.2d4 331

(5th Cir. 1976); Temmen v. Kent-Brown, 605 P.2d 95 (Kan. 1980);

Lyxell v. Vautrin, 604 F.2d 18 (5th Cir. 1979); Ahern v.

Gaussoin, 611 F.Supp. 1465 (D.C.Oregon 1985). However, it
appears Oklahoma no longer adheres to this rule. Today conversion

concerns personal property including funds. May v. City National

Bank and Trust Co., 258 P.2d 944 (0Okla. 1953); Master

Commodities, Inc. v. Texas Cattle Management, 586 F.2d 1352 (10th

Cir. 1978); ITT TIndustrial Credit Co. v. L-P Gas Equipment, Inc.,

453 F.Supp. 671 (W.D.QOkla., 1978).

15




As to Defendants' second argument, under Oklahoma law, even
though the initial taking is legal and consented to, conversion
will still lie if the detention of the property is not consented

tocn'thegmopertykms been misappropriated. General Motors

Acceptance Corp. V. vincent, 83 P.2d 539 (Okla. 1938); Wolfe-v.

Faulkner, 628 P.2d 700 (Okla. 1981); Londa Manufacturing v.

gaturn, 503 F.Supp- 52 (W.D.Okla. 1980). plaintiff herein
alleges its funds were ultimately used for the purchase of
Commerce Bank's low guality short term loans instead of M-Corp
commercial paper as plaintiff had been promised. Defendants'
motion for dismissal of the conversion claim is denied, but may
be re-examined at the Rule 56 stage.

pefendants' Motions to Dismiss Plaintiff's RICO claim are
hereby sustained. With respect to all other counts, pefendants'
motions are denied.

The parties nerein shall adhere to the following schedule:

A. pefendants shall file an answer within /& _ days from
this date;

B. The parties shall amend pleadings Or join additional
parties by September 30, 1987;

cC. The parties are to exchange the names and addresses of
all witnesses, including experts, in writing, along with a brief
statement re each witness' expected testimony {(not necessary if
witness' deposition taken) by December 21, 1987;

D. The parties are granted until January 4, 1988, in which

to complete disCVerys

16




E. Dispositive motions shall be filed by January 11, 1988;

responses shall be filed by January 21, 1988, and replies, if

any, should be filed by February 2, 1988;

F. The case is set for final pretrial hearing and hearing

on any dispositive motions at 2:15 P.M., on February 11, 1988.
PR ¢

IT IS SO ORDERED this -~ °~ day of 74 r &5#?22,3@3,1987.
o/

-
~

) 7 ?
— )’//:;1 S e A M £ z /

THOMAS R. BRETT 7)) T
UNITED STATES DISTRICT JUDGE
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FILED
IN THE UNITED STATES DISTRICT COURT FOR THE Epos 687
NORTHERN DISTRICT OF OKLAHOMA -
Jono (L By, Clerd:
L., ISTUST count
PHYSICIANS DIGITAL RESOURCES, INC., ) el COURT
)
Plaintiff, )
}
vs. ) CASE NO. 86-C-132-E -
)
ROBERT BODILY, STEVEN NALL and )
INTEGRATED HEALTH SYSTEMS, INC., )
)
Defendants. }

THIS CAUSE comes on to be heard on this ,_3—5/ day of \o@_,

1987, by Joint Agreement of the Parties, The Court, having
considered the Pleading filed herein, FINDS that this is an Agreed
Judgment as evidenced by the signatures of each Party's Counsel. The
Court, therefore, FINDS, ORDERS, ADJUDGES and DECREES:

1. That this is an agreed upon Judgment.

2. That the DEFENDANTS ROBERT BODILY, STEVEN NALL and
INTEGRATED HEALTH SYSTEMS, INC., and the officers, directors, agents,
servants and employees of the DEFENDANTS are hereby permanently
enjoined from:

(a) Directly or indirectly destroying any
documents, computer programs, printouts or
Computer diskettes, and from altering,
modifying or making disclosures to third
parties concerning the Physician
Information Network (PIN) Programs Version
2.4(b) and 3.0; and

(b}  From using or disclosing to any third
party or from soliciting, selling or
attempting to sell customer lists,
conversion programs, programs oOr source
code for the PIN Version 2.4(b) or 3.0 in
their possession or under their control,
except that the DEFENDANT STEVEN NALL, may
continue to use for the purpose of his own
Chiropractic clinic only, the assembled
PIN Version 3.0 currently in his
possession.




3. The Bond previously posted by the PLAINTIFF, PHYSICIANS
DIGTTAL RESOURCES, INC., in the sum of Five Hundred and No/100
Dollars ($500.00), shall be returned to the PLATINTIFF, and no further

Bond shall be required,

JUDGE MES O. ELLISON
UNITED STATES DISTRICT JUDGE

Attorney for PLAINTIFF

ﬂw

A orney for ROBERT BODILY

JAHES E GREEN
Attorney for STEVEN NALL and

INPEGRATED HEALTH SYSTEMS, INC.




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

FILED

SEARCH INNOVATIONS AS$OCIATES, )
an Oklahoma partnership, ; SEP 41987
Plaintiff, ) . "
) o ST COURT
HOLQUIN CORPORATION, ;
a Texas corporation, }
Defendant. ; Case No. 87-C-388-E

STIPULATION OF DISMISSAL

Plaintiff and defendant, pursuant to Fed. R. Civ. P,
41(a)(1)(ii), stipulate that all claims raised by the parties
in the above-styled action shall be, and hereby are, dismissed
with prejudice.

Respectfully submitted,

BARROW, DPIS, GRIFFITH & GRIMM

Lo K

1liam R. Grimm
Maribob L. Lee

610 S. Main, Suite 300
Tulsa, Oklahoma 74119

ATTORNEYS FOR PLAINTIFF

HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON

Kent L. J6pés

4100 Ba of Oklahoma Tower
Cne Williams Center

Tulsa, Oklahoma 74172
(918) 588-2700

ATTORNEY FOR DEFENDANT

205BG/FMB




FILED

IN THE UNITED STATES DISTRICT COQURT A 7
FOR THE NORTHERN DISTRICT OF OKLAHOMA SEP 4198

ARMSTRONG WORLD INDUSTRIES,
INC., a Pennsylvania
Corporation,

Plaintiff,
Vs,

CLINTON MILLS, INC,.,, a South
Carolina Corporation:;
MID-AMERICA YARN MILLS, INC.,
an Oklahoma Corporation:
SUNTEK INDUSTRIES, INC., an
Oklahoma Corporation; and
VENTURE ASSOCIATES, a
Tennessee Partnership,

Defendants.

NOTICE OF DISMISSAL

}
)
)
}
)
)
)
)
J
)
)
)
}
)
)
)
)
)

Jack C. Silver, Clerk
U.S. DISTRICT COURT

No. 87-C-562 B

OF DEFENDANTS,

CLINTON MILLS, INC. AND MID-AMERICA YARN MILLS

Notice is hereby given that Armstrong World Industries,

Inc., the above-named plaintiff, hereby dismisses with preijudice

the above entitled action as to defendants, Clinton Mills, Inc.

and Mid-America Yarn Mills, pursuant to Rule 41(a) (1) (i) of the

Federal Rules of Civil Procedure,

and hereby files this Notice of

Dismissal with the Clerk of the Court before service by either

defendant of either an answer or a motion for summary judgment.

- -rv‘
Dated this &/ day of

5g,.pl—em bev , 1987,




NORMAN, W GEMUTH & THOMPSON
909 Kennedy Bldg.

Tulsa, 0K 74103

{918} 583-7571

Attorneys for Plaintiff,
Armstrong World Industries, Inc.

CERTIFICATE OF MAILING

-r"‘
I hereby certify that on the H day of Sfp‘rfm bev” :

1987, I mailed a true and correct copy of the above and foregoing
instrument to:

Edward W. Xallal, Jr., Esqg.
Sutherland, Asbill & Brennan
3100 First Atlanta Tower
Atlanta, Georgia 30383

Timothy E. McCormick, Esq.
1516 South Boston

Suite 205

Tulsa, Oklahoma 74119

C. William Denton, Esg.
Borod & Huggins

80 Monroe Avenue, 7th Floor
Memphis, Tennessee 38103

by depositing said copy in the United States mail, postage

prepaid thereon.
1WM\:]/L-—‘/)

Terry M. EE?mas




FOR THE NORTHERN DISTRICT OF ONLAHOMA

AMEL TUAN R TR SURANCT

X ANGE

—

Plaintiff,
V. Care No. 86-C~148-pR

JOHN GO CLARY, ot ald .,

et e et e e e s e

Devtendant .

ORDER _OF DISMISSAL

NGW  on thie é_ Qé{_ day of M]m_w, 1987, the

above Slyileu and aunbered Cause cuiing on o LGedrinyg beforoe Uhe
ey el Ty S0 the tnited Staten Districot Courl in oand for

Ehe Morlhorn Diotiaot ol Drldahoma, upoen the Stipulsat ion 1or 3:de:

! Glsmivcal of  the Plaointiff, Defendants,  ~. D9, Insurance
Sl g, T Fred Honeboos ough, Poelivicdu. iy and A e 1ol

Roseborough Agency, and . R, Eveland, and Tntervenocr, State Farm
Insurance Company, herein; and the Court, having  examined the
pleadings oud being well and fully advised io the premises, iy oof
the opinion that said cause should be dismisoed.

IT 1S THEREFORE ORDERED, ADJUDGED AND DECREED by the
Court that the above styled and numbered cause be, and the same

is hereby dismissed with prejudice.

§/ THOMAS R. BRETT
JUDGE OF THE U. S. DISTRICT COURT




Abswo oL e bkl

HOUSTON & KLEIN
320 South Douton, Snite 700
Pelea, Cklabows TAINS

(97&y a3 2131

L P g .
i o . . R .
P A MR- L ST

By

Toby HMAXWELL HENSHAW, OBA # 4114
AMtorney for P]cemni.iff

WILLIAM T, BERGHNER

Y] M theeest Pth Streed

Post oitiloe Hox G110

Oklahoma City, Oklahoma 73146
(40%) 232-2020

b i G

"WILLIAM J./BERGNEE, OBA § 728
Attorney for DPanddntu,
LB LS L Insaranas mjr ney . Ince.,

Ve
Fred Rosceloraugh

NSRRI I

-

21
, i

and d/b/a Fred Hos&boruugh
Agency, and 1. 1. Fve land

WIT,LTAMG, CTARK . R h AR
1605 South Denver

Tulsa, Oklahoma 74119

(918) 583-1124

By: { 42, K/ ﬁ/f";{/izj/ d% —

JOSEPH F) CLARK, JR., OBB/# 1706
Abforney for Intarvenor,
State Farm Insurance Company




IN THE UNITED STATES DISTRICT CQURT Cr

FOR THE NORTHERN BISTRICT OF QKLAHOMA ’ 3

HAROLD L. PICKENS and BARBARA PICKENS,
husband and wife,

) R

)

Plaintiffs, ) ,
)

v. ) No. 86-C~810-BT L///
' )
CAPITAL MORTGAGE COMPANY; FLEET MORTGAGE)
COMPANY; AGS TITLE COMPANY ; STANLEY R. )
SPICER and DORIS L. SPICER, husband and )
wife; CURTIS BROOKS, )
)
)

Defendants.
ORDER

On July 28, 1987, the Court sustained Defendants AGS
Title Company and Fleet Mortgage Company's motions for sum-
mary judgment and a status conference was set for August 11,
1987. At the status conference set on that date, Plaintiffs'
attorney did not appear and had to be called on the televhone,
At that time, Plaintiffs' counsel advised the Court he would
file a memorandum outlining the remaining issues in the case
by August 14, 1987, anad Defendants' counsel was to respond by
August 25, 1987. Plaintiffs' counsel failed to file such
document.

At the time of the telephone status conference on
August 11, 1987, another status conference was set for
August 28, 1987, for the purpose of allowing Plaintiffsg' counsel
to suggest what the future course of action would be ceoncerning

this case. All counsel were sent notice of the status conference.




e B A AR b . | S bk i e s 1 e e

Again, Plaintiffs' counsel failed to appear on August 28, 1987.
Counsel for Defendants AGS Title Company and Fleet Management
Company appeared but the other Defendants made no appearance.
After being called on the telephone, Plaintiffs' counsel'’'s
office informed the Court he was in California on another
matter. |

The Court hereby dismisses this action as to the remain-
ing Defendants Capital Mortgage Company, Stanley K. Spicer,
Doris L. Spicer, and Curtis Brooks without prejudice for failure
of Plaintiffs to prosecute under Fed.R.Civ.P.41l. The claim
against Defendants Fleet Mortgage Company and AGS Title Company
has already been decided on the merits in the previous order |
filed July 27, 1987.

IT IS SO ORDLRED this R 7 day of September, 1987.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

QUARLES DRILLING CORPORATION,
Plaintiff,

v. No. 87-C-245-B

FILED
SEP - 31987

Jack C. Silver, Clark
oRDER US.DBHWCTCOSEF

SANTA FE ENERGY OPERATING
PARTNERS, LP, a limited
partnership,

Defendant.

This matter comes before the Court on Defendant Santa Fe
Energy Operating Partners, LP's ("Santa Fe") motion to reconsider
filed July 10, 1987. The Defendant takes exception to the
Court's ruling of July 1, 1987, which denied the motion to
dismiss or in the alternative to transfer the instant case to the
Southern District of Texas. BAlso before the Court is the
Defendant's motion for oral argument filed July 24, 1987. 1In
light of the Court hearing arguments of counsel at the August 12,
1987 status conference, the Court finds a hearing unnecessary to
decide the instant motion. For the reasons set forth below, the
Defendant's motion to reconsider is granted and the instant
lawsuit is hereby transferred to the Southern District of Texas.

There being no dispute that both jurisdiction and venue is
proper in the Northern District of Oklahoma, the central issue to
be decided by the Court on this motion to reconsider is whether
factors exist that makes the litigation more convenient and

judicious in another forum.




Subsequent to the Court's consideration of the convenience
factors in its original order, the Defendant has provided
affidavits of its employees and attorneys which show that a
considerable number of the Defendant's witnesses are located in
Texas and would be inconvenienced by a Tulsa, Oklahoma trial. |

As stated in the Court's initial order there are three
factors to be considered under a 28 U.S5.C. §l404(a) motion. The
first factor to be considered under a §l404(a) motion is the
convenience of the parties. Plaintiff's choice of forum should

rarely be disturbed unless evidence and cilrcumstances are

strongly in favor of the transfer. National Sur. Corp. v. Robert

M. Barton Corp., 44 F.Supp. 222 (D.C.0kla. 1979). While the

Plaintiff's initial and preferred forum is the United States
District Court for the Northern District of Oklahoma, the
Plaintiff's assertion that the Southern District of Texas is
inconvenient holds little weight as the Plaintiff has also
commenced an identical suit in the Southern District of Texas.
The Court considers this willingness to litigate in both forums
an important consideration in determining the convenience of
parties factor.

The second factor to be reviewed under §1404(a) is the
convenience of witnesses. The Court's initial order concluded
that the convenience of witnesses favored trying the case in the
Northern District of Oklahoma and therefore denied the motion to
transfer. Upon reconsideration, in light of the affidavits

filed on behalf of the Defendant, it is apparent there are




numerous witnesses who reside in Texas who would be
inconvenienced by a trial in Tulsa, Oklahoma. As evidenced by
the affidavits and the statements of counsel at the status
conference, there are three oil field service companies,
Schlumberger, Precision Well Logging, Inc., and Milpark Drilling
Fluid, that performed operations on the oil well that is the
subject of this dispute that may be joined as parties or at least
will have numerous employees who will be required to testify at
the trial. See, Affidavit of J. D. Page, Affidavit of Ron
Sheehan, Affidavit of Pat Parno and Affidavit of Carl Greer.

The Plaintiff Quarles counters that it prefers the Oklahoma
forum and that its witnesses will be inconvenienced by travel to
Houston. The Court finds that the plaintiff's witnesses who will
be called to testify as to the issues on the contract are few as
compared with the witnesses who will testify to the occurrences
and facts surrounding the actual drilling of the oil and gas well
that is the subject of this action. Plaintiff also admits that
its employee witnesses as to the drilling of the well are from
West Texas and that such witnesses will find the Houston, Texas
forum as convenient as Tulsa, Oklahoma. The Court's review of
the evidence indicates that the contract negotiation aspect of
the lawsuit will not be a significant portion of the ultimate
disposition of this case and therefore finas the convenience of
witnesses to that aspect of the case should be given limited
consideration. It is apparent from the affidavits of the

Defendant and the admission of the Plaintiff in its affidavit




that numerous party and nonparty witnesses who are anticipated to
testify reside in Texas and face the inconvenience of travel to
Tulsa. Therefore, the Court finds that the convenience of
witnesses favors the resolution of this case in the Southern
District of Texas.

The third factor to be considered under §1404(a) is the
interest of justice. The Court finds that this case should be
transferred to avoid duplicate trials on identical subject
matters in light of the fact that an identical lawsuit is now

proceeding in the Southern District of Texas. See, Wyndham

Associates v. Bintliff, 398 F.2d 614 (2d Cir. 1968, cert. denied,

393 U.s. 977. In weighing the third factor of the motion to
reconsider, the Court takes into consideration the possibility
that the Defendant Santa Fe may find it necessary to implead one
or more of the oil field service companies that performed work on
the Bruni-Killam No. 1 well. See, Affidavit of J. D. Page. The
befendant's ability to join a third-party defendant in the
Northern District of Oklahoma and obtain in personam jurisdiction
is questionable as is this Court's ability to compel the
attendance of any unwilling witnesses located in Texas. See,

Koeneke v. Greyvhound Lines, Inc., 289 F.Supp. 487 (W.D.Okla.

1968).

The Court finds that the additional évidence provided by the
Defendant is sufficient to sustain its burden on a motion to
transfer pursuant to 28 U.S.C. §1404(a). The Court therefore

reconsiders its previous order and grants the Defendant's motion




to transfer this case to the Southern District of Texas. The

Court hereby orders this case transferred to the United States

District Court for the Southern District of Texas.

,r‘-ﬁ. [
IT IS SO ORDERED, this 3/\. day of September, 1987.

,

-

‘ ‘ P A N ~
LA . N L W S G
cﬁ/”xﬂﬁbﬁfmkfdbﬁfi, ”*2;24f<k/
J

THOMAS R. BRETT —
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

SEARS, ROEBUCK AND Co.,
Plaintiff,
v, No. 85-C~685-B
COLEMAN*ERVIN~JOHNSTON, INC.,

Defendant,
FILED

SEP -3 1987

Jack C. Silver, Clerk
U.S, DISTRICT COURT

)

)

)

)

)

)

)

)

)

)

v. )
)

THE LAW COMPANY, INC., )
}
)

Third-Party Defendant.

ORDER

This matter comes before the Court on Defendant Coleman-
Ervin-Johnston, Inc.'s motion for judgment notwithstanding the
verdict. Also before the Court is the application for order
awarding attorney's fees in favor of the Plaintiff, Sears,
Roebuck & Co., and the Third-Party Defendant The Law Company,
Inc's motion to tax costs and recover attorney's fees, The
Defendant Coleman-Ervin-Johnston has filed its objections to the
Third-Party Defendant's bill of costs and motion to tax
attorney’s fees and an objection to the Plaintiff's bill of costs
and motion to tax attorney's fees as costs.

The Court finds that the motions regarding the taxing of
costs are moot in light of the bill of costs filed by the Clerk
of the court on August 11, 1987, The Court, finding no
objections to the Clerk's actions under Fed.R.Civ.P, 54(d),

considers the cost requests final and moot.




The Plaintiff, Sears, Roebuck and Co. ("Sears") moves for an
award of attorney's fees as the prevailing party in this action
pursuant to 12 Okl.St.Ann. §939 (Supp. 1987). Plaintiff concedes
that the contract between Sears and the Defendant Coleman—Ervinf
Johnston, ITnc. contains no provision with regard to attorney's
fees and that any attorney's fee award must be based on an
appropriate statute. Plaintiff selectively cites 12 Okl.St.Ann.
§939 as follows:

"In any civil action brought to recover damages
for breach of an express warranty ... the prevail-
ing party shall be allowed a reasonable attorney's
fee to be set by the court, which shall be taxed
and collected as costs.™"

The remainder of the statute not gquoted by the Plaintiff
reveals that 12 Okl.St.Ann. §939 is an attorney's fee provision
for actions brought on express warranties under the Uniform
Commercial Code. It is clear that the instant dispute was
brought for breach of an express warranty in a contract for
services and is not within the scope of the Uniform Commercial
Code. See, 12A 0Okl.St.Ann. §2-102. While Plaintiff recognizes
that the provision for attorney's fees under 12 0.S. §939 might
to be construed as limited only to actions under the UCC, it
argues that there is no statutory language or case law that so
limits this statute. Likewise, there is no authority that would
authorize the Court to extend the award of attorney's fees in
non-UCC matters on the basis of the clear and unambiguous
language of 12 0.S. 8§939. Plaintiff's motion for award of

attorney's fees is overruled.




The Third-Party Defendant, The Law Company, Inc., moves the
Court for an award of attorney's fees pursuant to 12 0.S. §940.
The Third-Party Defendant argues that §940 is applicable here
because the basis of the Third-Party Plaintiff's cause of actipn
was an alleged negligent injury to property.

As correctly pointed out by the Defendant, the Third-Party
Complaint was not a claim for negligence but one for indemnifica-
tion in the event that the Third-Party Plaintiff Coleman-Ervin-
Johnston, Inc. was held liable to the Plaintiff Sears, Roebuck
and Co. In the Court's order of January 27, 1987, overruling the
Third-Party Defendant's motion to dismiss, the Court made clear
that the third-party action was not one that sounded in tort.
After reviewing the authority under Oklahoma law for actions
based on implied indemnity, the Court stated:

"The Court finds that the plaintiff has stated a

cause of action for indemnity under Oklahoma law

in its third party complaint and therefore the

joinder of the third party defendant, The Law

Company, Inc., is proper .,." (See Order of

January 27, 1987, at page 4)
As the Court's order and the actual trial of the third-party
complaint made clear, the third-party action was one for
indemnity and not for negligent injury to property. Therefore,
the Court finds that 12 0.S. §940 has no application and the
Third-Party Defendant's motion for award of attorney's fees is
denied.

The remaining point for consideration is the Defendant

Coleman—Ervin—Johnston, Inc.'s motion for judgment

notwithstanding the verdict. The Defendant in urging its motion




claims that the undisputed evidence establishes that all
applicable statute of limitations had run before the filing of
the instant action. The Court addressed the statute of
limitations guestion in its order dated March 26, 1986,
overruling the Defendant's motion for summary judgment on the
limitations defense. The Court finds that the Defendant has
raised nothing new which would merit a reversal of the Court's
earlier ruling and therefore re-adopts the decision and reasons
therefor set out in its March 26, 1986 order.

For the reasons stated above, the Plaintiff's motion to tax
attorney's fees as costs is denied, the Third-Party Defendant's
motion to tax costs and recover attocrney's fees 1is denied, and
the Defendant Coleman-Ervin-Johnston, Inc.'s motion for judgment

notwithstanding the verdict is ovefruled.
DA

R

IT IS SO ORDERED this - day of September, 1987.

-

f:”&“/{;%;;/cfﬂixiiﬁ;%i%ffé%if%fii>//# j;7

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OCKLAHOMA
PENN SQUARE, INC.,
Plaintiff,
vSs.

Case No. 87-C-354-C

FEDERAL DEPOSIT
INSURANCE CORPORATION,

Defendant.
JUDGMENT

Pursuant to the agreement of all parties to this action, as
evidenced by the undersigned attorneys of record,

IT IS ORDERED AND ADJUDGED that the Plaintiff Penn Square,
Inc. recover of the Defendant Federal Deposit Insurance Corporation
the sum of $12,819.92 plus interest at the rate of eighteen percent

(18%) from August 1, 1985 until paid, plus costs in the amount of
$123.60, plus attorneys fees in the amount of $1,000.00.
Dated at Tulsa, Oklahoma this <% day of f%ﬁﬂéz, 1987.

United States District Ju#@e

<iﬁjtorney for Penné;;f?(ﬁj Inc.
Attorney for Fe al Deposit
Insurance C tion
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IN THE UNITED STATES DISTRICT COURT o o
FOR THE NORTHERN DISTRICT OF OKLAHOMA ! - - PN
L

T A

WESTERN FIRE INSURANCE co.,
' Plaintiff,
V. No. 85-C=-59-E

RAYMOND DARRELL DAVIS, HOWARD
SANDERS and TOWN OF SALINA,

N Nt Bl St Ml Nt e St Vs el it W N e

Defendants,
and
AGENCY OF INSURANCE
PROFESSIONALS, INC., Third Party
Defendant.
ORDER

Upon Stipulation of the parties filed herein, this case is
dismissed without prejudice.

0y S S
Dated this -«{7“ﬁay of :i?*r”‘ . 1987.

51 JAMES O, Eiyisen,
T.S8. DISTRICT JUDGE )
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WESTERN FIRE INSURANCE co.,
Plaintiff,
v. No. 85-C~-59-E

RAYMOND DARRELL DAVIS, HOWARD
SANDERS and TOWN OF SALINA,

e i et R

Defendants,
and
AGENCY OF INSURANCE
PROFESSIONALS, INC., Third Party
Defendant.
ORDER

Upon Stipulation of the parties filed herein, this case is

dismissed without prejudice.
C 4
Dated this A day of x:;f,.‘,-,,) / 1987.

r

K

oW e Ea

N

U.S. DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT ' ER U P o
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JOHN MARK MCDONALD,

Plaintiff,

vs. No. 84-C-638-F

THE CITY OF TULSA, OKLAHOMA,
et. al,,

i Tl i L N

CONSENT DECREE

Pilaintiff John Mark McDonald filed complaint herein on
July 17, 1984, alleging violations of his civil rights and
seeking compensatory damages, punitive damages and attorney
fees. Plaintiff John Mark McDonald, by and through his attorneys
of record, Thomas E. Salisbury and Larry Oliver, and the
defendant City of Tulsa, by and through its attorney, David L.
Pauling, have each consented to the making and entry of this
consent decree, without trial and without adjudication of any
issue of fact or law arising herein and the Court having
considered the parties® joint application for approval of consent
judgment and being duly advised, orders, adjudges and decrees as
follows:

l. This court has jurisdiction over the subject matter
of this action and the parties hereto. Plaintiff's complaint
properly states eclaims for relief against the consenting
defendant, City of Tulsa, Oklahoma, pursuant to 42 U.S.C. §1983.

2. The defendant City of Tulsa, Oklahoma, a municipal
corporation, shall pay to the plaintiff the sum of $2,000.00,

said sum representing full, final and complete payment upon all




sustained damages, all attorney fees incurred by plaintiff, and
all court costs incurred by plaintiff as a result of this
litigation.

3. This consent deecree shall not constitute an
admission of liability or fault on the part of the consenting
defendant, City of Tulsa, Oklahoma.

4. This consent decree shall include and cover all
issues of fact and law arising from the events identified in
plaintiff's complaint, and it shall act as a final judgment with
reference thereto and all issues arising therefrom with regard to

all demages sustained by plaintiff.

“‘d. JEXR,
Dated this <2 day of SEEmIR oaq.

Sl AATSE N S SRR

James O. Ellison
United States District Judge

We, the undersigned, hereby consent to the entry of the
foregoing consent decree as a final judgment herein.

How [ (DL

Thomas E./Safysbury
Co-Counsel for Plaifftiff

/ \
T e A

Co-Counsel for Plaintiff

O

David L. Pau¥ng
Attorney for defendgnt
City of Tulsa, Oklahoma
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IN THE UNITED STATES DISTRICT COURT o I;
FOR THE NORTHERN DISTRICT OF OKLAHOMA S
DATAQ, INC., ;
Plaintiff, - ;
e No. 78-C-48U-E

TOKHEIM CORPORATION,

PR N R N )

Defendant.

JUDGMENT

This action came on for trial before the Court and a jury,
Honorable dJames 0. Ellison, District Judge, presiding, and the
issues having been duly tried and the jury having rendered its
special verdict, finding in favor of Defendant Tokheim
Corporation on the issues of prior use or sale, and inequitable
conduct concerning Plaintiff's patent application, in favor of
Plaintiff Dataq, Inc. on the affirmative defenses of obviousness,
indefiniteness, and inadequacy of description, in favor of
Defendant Tokheim Corporation on the issue of direct
infringement, and against the Defendant Tokheim Corporation on
the issue of infringement under the doctrine of equivalents,

IT 1S THEREFORE ORDERED that the Plaintiff, Dataq, Inec.,
take nothing from the Defendant, Tokheim Corporation, that Patent
No. 3,895,735 is hereby declared invalid, and that the Defendant
Tokheim Corporation recover of the Plaintiff its costs of action.

*

DATED this < ~ day of September, 1987.

JAMESég{ ELLISON
UNITEP STATES DISTRICT JUDGE

AR, b BBk At o A o - e e 5 45 s e <t it e te e
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IN THE UNITED STATES DISTRICT COURT FOR THE
(?ﬂ NORTHERN DISTRICT OF OKLAHOMA
Utica National Bank & Trust Co. )
)
)
Plaintiff(s), )
) - - -
VS, ) No. 85-C-512-E
=rlez . ]
James R, Fraser & David E.W - <5 ! !
Marquardt,Sr.,& He eﬁlK.ﬁar8§§¥§?:Egﬁe§%bf55e1%, i Ej 1; EE ]ﬁ}
Combined Energy Assoc. ,partnership composed of
Diane McCleery,Philiip A. Rennert, Jay L.AndQ;Fon, . e 2 ]QQY
. W hd )
Gen.Partners Defendant (s) . ) . e
cUC L Shver, Clerls
Ve, WSTTECT in
ORDER ol COU

©Ff  Dis s S

Rule 36(a) of the Rules of the United States District Court for
the Northern District of Oklahoma provides as follows:

{a) In any case in which no action has
been taken by the parties for six (6) months,
‘ it shall be the duty of the Clerk to mail
<;= notice thereof to counsel of record or to the
parties, if their post office addresses are
known. If such notice has been given and no
action has been taken in the case within
thirty (30) days of the date of the notice,
an order of dismissal may in the Court's
discretion be entered.

In the action herein, notice pursuant to Rule 36(a) was mailed to

counsel of record or to the parties, at their last address of record

with the Court, on July 20 19 87

R . No action has been

taken in the case within thirty (30) days of the date of the notice.

Therefore, it is the Order of the Court that this action is in all

respects dismissed.

Dated this ;Ji/i day of M ) , 19 .

4

*

-~

‘-‘z-'-_—'
UNIfoD STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT

FOR THE MNORTHEERN DISTRICT OF OKLAHBOMA

SUPERICR HARD-SURFACING COMPANY ,
INC., an Oklahoma cerporaticon, and
HAROLD WEST, Trustee of the
Superior Hard-Surfacing Company
Inc. Pensicn Plan

Plaintiffs,

V. Case No, 87-0-588-C
CONTINENTAL ASSURANCE COMPANY,

an Tllinols corporation, MORTON

& COMPANY, INC., an Arkansas
corporation, MORTON AND COMPANY
RETIREMENT DIVISION, INC., an
Arkansas corporatiocn, ACTUARIAL
ASSCCIATES QF AMERICA - LITTLE

ROCK, INC., an Arkansas caorporation,
MORTON PENSION ADMINISTRATION
SYSTEMS, INC. an Arkansas
corporation, WILLIAM C. MORTON,

JR., and GEORGE B. MORTON,

Vs_’vuvvvvvvvvvvvvvvvvvvwg«

Defendants.

JOURNAL ENTRY OF JUDCMENT

Defendant, Centinental Assurance Company, has been
reqularly served with process, It has failed to appear and
answer the Plaintiff’s Complaint filed herein. The default of
defendant has been entered. It appears that defendant is net an
infant or incompetent person. It appears from the Affidavit that
the Plaintiff is entitled to judgment.

IT IS ORDERED AND ADJUDGED that plaintiff recover from
defendant the sum of ONE HUNDRED SIXTY THOUSAND AND NO/1G0
DOLLARS ($160,000.00), with interest thereon at the rate of

13.16% per annum from December 31, 1984 until paid, together with




AT - sy s “ ~‘ -
DATED the _eA.. day of #..LL?{Q_C_W ., 1%987.

(Signed! H. Dale Cook

Tl S—E_;I‘E‘ﬁ !El_iiiﬂ

WDE 0f Twe TrsfeleT Cowrr
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IN THE UNITED STATES DISTRICT COQURT FOR THE J o
NORTHERN DISTRICT OF OKLAHOMA S S I

STEVE NEKO STEWARD,
Petitioner,

V. 86-C~-559~E
STATE OF OKLAHOMA; JOHN
GRUBBS, WARDEN, M.H.A.
CORRECTIONMAL CENTER; and
ATTORNEY GENERAL OF THE
STATE OF OKLAHOMA,

R R A, P L )

Respondents.
ORDER

The Court has for consideration the Findings and Recommenda-
tion of the Magistrate filed August 11, 1987, in which the
Magistrate recommended that petitioner's application for a writ
of habeas corpus be denied. No exceptions or objections have
been filed and the time for filing such exceptions or objections
has expired.

After caraful consideration of the record and the issues,
the Court has concluded that the Findings and Recommendation of
the Magistrate should be and hereby are affirmed.

It is Ordered that petitioner's application for a writ of

habeas corpus pursuant to 28 U.S.C. §2254 is denied.

Pl
pated this << day of ‘Kﬁ§4¢zﬂ , 1987.
T 7

JAMES/0,., ELLISON
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT .-
FOR THE NORTHERN DISTRICT OF OKLAHOMA

ROGER DALE BILYEU, GERALYN

BILYEU, husband and wife,

and RAY BILYEU,
Plaintiffs, No. 86-C-433 B

vs.

RONALD RAY COWAN,

Defendant.

ORDER OF DISMISSAL

, This matter came on for consideration on this ~7zsC
day ofigégfzzf%3987 upon the Joint Application For Dismissal
With Prejudice filed herein. The Court being duly advised in
the premises, finds that said Application For Dismissal is in
the best interest of justice and should be approved, and the

above styled and numbered cause of action dismissed with preju-

dice to a refiling.

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED by the

Court that the Joint Application For Dismissal With Prejudice by

the parties be and the same is hereby approved, and the above
styled and numbered cause of action and Complaint is dismissed

with prejudice to a refiling.

§/ THOMAS R. BRETT

THOMAS R. BRETT, JUDGE
UNITED STATES DISTRICT COURT




Approved:

s O Lo

Attorney for plaintiffs

Attorney f the defendant
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IN THE UNITED STATES DISTRICT COURT g ? E
FOR THE NORTHERN DISTRICT OF OKLAHOMA - e
PEARL WARE, Deceased, by and ) (& 10%7
through her Administratrix, )
RUTH GILCREASE, et al., ) e e i
) U0, LSSt Cou
Plaintiffs, )
) -
Vs, ) No. 85~C-1095-E
)
GAYMAR INDUSTRIES, INC., )
and OMNICARE, )
)
Defendants. }

JUDGMENT DISMISSING ACTION
BY REASON OF SETTLEMENT

The Court has been advised by counsel that this action has
been settled, or is in the process of being settled. Therefore
it is not necessary that the action remain upon the calendar of
the Court.

IT IS ORDERED that the action is dismissed without
prejudice, The Court retains complete Jurisdiction to vacate
this Order and to reopen the action upon cause shown. Settlement
papers are to be filed with the Court on or before September 15,
1987.

IT IS FURTHER ORDERED that the Clerk forthwith serve copies
of this judgment by United States mail upon the attorneys for the
parties appearing in this action.

DATED this 22 day of September, 1987.

JAMES O/ ELLISON
UNITED STATES DISTRICT JUDGE

i
ixd



IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

BANK OF OKLAHOMA, GROVE,
Plaintiff,
vVS. Case No. 86-C-1010C
WAL-MART STORES, INC.,

Defendant,

FEILED

SEP. 2 w87

Jack C. Silver, Clerk
U. S. DISTRICT COURT

and
WAL-MART STORES, INC.,

Third Party
Plaintiff,

VS.
RICHARD R. SMITH,

Third Party

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendant. )

JOINT STIPULATION OF DISMISSAL WITH PREJUDICE

The Plaintiff, Bank of Oklahoma, Grove, the Defendant and
Third Party Plaintiff, Wal-Mart Stores, Inc., and the Third Party
Defendant, Richard R. Smith, advise the Court of a settlement
agreement between the parties and pursuant to Rule 41(a){1)(ii}),

Fed. Rules Civil Procedure, jointly stipulate that the Complaint

of Bank of Oklahoma, Grove against Wal-Mart Stores, Ine. be
dismissed with prejudice. The Plaintiff, Defendant and Third
Party Plaintiff, and the Third Party Defendant jointly stipulate
that the Cross-Petition of Wal-Mart Stores, Inc. against Bank of

Oklahoma, Grove, be dismissed with prejudice. The Plaintiff,




Defendant and Third Party Plaintiff, and the Third Party
Defendant jointly stipulate that the Third Party Complaint of
Wal-Mart Stores, Inc. against Richard R. Smith be dismissed with
prejudice. All parties further agree to bear their respective
costs, including all attorney's fees and expenses of this
litigation,
Dated this 29th day of May, 1987.
ROSENSTEIN, FIST & RINGOLD

AJ6n B, Comstock, OBA ¥1836
525 So. Main, Suite 300
Tulsa, Oklahoma 74103
(918) 585-9211

Attorneys for Defendant and
Third Party Plaintiff,
Wal-Mart Stores, Inc.

HOLLIMAN, LANGHOLZ, RUNNELS &
DORWART

By %/JM

Gregorx. &. Guerrerc, OBA § 34573

Holarud Building, Suite 700
10 E. 3rd St.

Tulsa, Oklahoma 74103
(918) 584-1471

Attorneys for Plaintiff,
Bank of Oklahoma, Grove

DAVIS & THOMPSON

By 'i:>~#fﬁ LD
Phil Thompson, OBA ¥
P. O. Drawer 487
Jay, Oklahoma 74346
(918) 253-4298

Attorneys for Richard R. Smith




TOM OGDON, et al.,

En O
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA AR
SHELTER MUTUAL INSURANCE ) oo e
Ja o, Lo
COMPANY, ; .S DISHUST couny
Plaintifr, )
) .
vs. ) No. 87-C-139-E
)
)
)
)

Defendants.

JUDGMENT

This action came on for hearing before the Court, Honorable
James 0. Ellison, District Judge, presiding, and the issues
having been duly heard and a decision having been duly rendered,

IT IS ORDERED AND ADJUDGED that the Plaintiff, Shelter
Mutual Insurance Company, recover judgment of the Defendants Tom
Ogdon, James 0. Wilde, father and next friend of Jamie Janice
Wilde, and Larry Erbe, father and next friend of Brandy Erbe,
that the declaratory judgment be entered as against Defendants
that the homeowner's policy of insurance issued by Plaintiff to
Defendant Tom Ogdon excludes Defendant Tom Ogdon's activities as
minister of First Assembly of God Church, 1Inc., and that
Plaintiff be awarded its costs of action,

DATED at Tulsa, Oklahoma this Zéi day of September, 1987.

JAMESggV ELLISON
UNITEP” STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

SHELTON CLEVELAND POWELL, JR.,
Petitioner,

V. 87-C~1-8B

LARRY MEACHUM and The

Attorney General of the
State of Oklahoma,

)

)

)

)

)

)

}

)

)

)
Respondents. )

ORDER

Petitioner Shelton Cleveland Powell Jr.'s application for a
writ of habeas COrpus pursuant to 28 1.8.C. §2254 is now before
the court for determination. Through his application petitioner
attempts to challenge his Tulsa County District Court convictions
for Armed Robbery in Case Wos. CRF-73-2566, CRF-73-2567,
CRF-73~2568, and CRF-73~2569, The records of the Oklahoma
Department of Corrections show that petitioner's paroles on the
above-numbered cases were allowed to expire. He is no longer in
custody pursuant to those convictions,

Petitioner states that he is currently in the custody of the
Texas Department of Corrections, serving a sentence for
Aggravated Robbery. He alleges that during his trial in ballas
County, Texas, the prosecution brought into evidence petitioner's
Oklahoma convictions. ie further alleges that these convictions
were used to enhance his Texas sentence,

The federal habeas corpus statute provides that the
applicant must be "in custody" when the application for habeas

corpus is filed, At the time petitioner filed his application,




he was not "in custody" under the convictions he now seeks to
attack. However, petitioner satisfies the "in custody" require-
ment if there is "a positive, demonstrable relationship" between
the challenged convictions and the petitioner's present

incarceration. See, Escobedo v, Estelle, 655 F.2d 613 {5th Cir,

1981) (and cases cited therein),

The court finds that petitioner has sufficiently alleged a
relationship between his Tulsa County convictions and his
incarceration in Texas, therefore petitiocner is considered to be
"in custody" for purposes of §2254, and the court has jurisdic-
tion to consider petitioner's habeas corpus application.

Turning to the merits of the application, petitioner first
alleges tnat he was subjected to double jeopardy. This claim,
however, is without merit, The constitutional prohibition of
double jeopardy protects a criminal defendant in three situa-
tions: against a second prosecution for the same offense after
acquittal; against a second prosecution for the same offense
after conviction: and agdainst multiple punishments Ffor the same
offense.

Petitioner argues that he and his co-defendant only intended
to rob one convenience store. During the robbery three customers
came in and the co-defendant demanded their money., Petitioner
states that he should cnly have been charged with one count of
robbery uvecause the Ffour robberies occurred at the same place and
as part of the same transaction.

A criminal defendant may be convicted of two or more

charges, even thouygyh the charges arise from the same transaction




or series of events, if each charge reguires proof of a fact that

the other(s) do not. United States v. Cotton, 646 F.2d 430 (10th

Cir. 1981) cert. denied, 454 U.S, 861, 102 s.Ct. 316, 70 L.Ed.2d

159,
Although not directly on point in petitioner's situation,

the court finds the longstanding rule of Blockburger v. United

states, 284 U.S, 299, 52 c.Cct. 180, 76 L.EAd. 306 (1932), to be

instructive here. The Blockburger rule provides that "... where

the same act or transaction constitutes a violation of two
distinct statutory provisions, the test to be applied to deter-
mine whether there are two offenses or only one is whether each
provision requires proof of a Fact which the other does not,"
Petitioner was chargea with four counts of robbery. Proof
necessary to convict petitioner of robbery of the convenience
store requires JdifFferent facts frowm the proof necessary for a
conviction of robbery of victin A, Oor B, or C. Therefore, the
court concludes that petitioner was properly charged with
Separate counts of robbery, even though the robberies formed one

series of events., United States v. Cotton, supra.

As his second ground petitioner asserts that he was denied
his Sixth Amendment right to effective assistance of counsel. 1In
support of this claim petitioner states that his counsel repre-
sented both petitioner and his co-defendant; that counsel Failed
to investigate the crime, call witnesses, or file appropriate
pretrial motions; and that counsel pressured petitioner to plead
guilty and arranged for petitioner to receive a more severe

sentence than the co-defendant.




The state record as submitted does not contain any documen-
tation of the plea hearing in petitioner's armed robbery cases.
The court finds that before a fair determination can be made on
petitioner's claim of ineffective assistance of counsel, it must
review the transcript of petitioner's blea hearing. The respon-
dents are therefore ordered to advise the court within twénty
(20) days whether such transcripts exist, and when they can be
furnished to the court.

In his reply to the State's response, filed July 7, 1987,
petitioner conceded that he was not entitled to habeas corpus
relief based upon his third asserted ground that the State failed
to provide a transcript for his post-conviction application.
Therefore, the court will not further consider tais claim,

Finally, the respondents urge the court to dismiss defendant
Larry Meachum from this action because, as the Director of the
Oklahoma pepartment of Corrections, he is not the custodian of
petitioner. Respondents' position is well-taken. Federal habeas
relief can only be sought against the official who has physical

control over the applicant. Rraden V. 30th Judicial Circuit

Court of Kentucky, 410 U.S. 484, 93 s.ct. 1123, 35 L.rd.2d 443

(1973); Moore v. United States, 339 F.2d 448 (10th Cir. 1964).

It is therefore ordered that Larry Meachum be dismissed as a
defendant in this action. It is further ordered that peti-
tioner's application for habeas corpus relief be denied as to
grounds one and three, Respondents are ordered to submit a
statement as to the availability of a plea hearing transcript as

directed above,




¢ ~
Dated this Z{ﬁﬁaay ot f)(ﬁ%dnmbé'
v

- D7 AN
Tt Ll A ,/Af%j}g

» 1987,

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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il +HE UNITED STATES DISTRICT _QURT N
FOR THE NORTHERN DISTRICT OF OKLAHOMA -/ L
s &p

FEDERAL DEPOSIT INSURANCE CORPORATION, ,9
in its corporate capacity, ”jt?c/rcs Q?
'y // ,
Plaintiff, + 8 D/Sﬁ?/gﬁ (’/efk

ROBERT K. BELL ENTERPRISES, INC.,
et al.,

)
)
)
)
v. ) No. 87-C-687 B 001?]‘

)
)
)
}
)

)

Defendants.

DISMISSAL WITHOQUT PREJUDICE

COMES NOW the Plaintiff, the Federal Deposit Insurance
Corporation, in its Corporate capacity, and pursuant to Rule
41(a) (1) (i) of the Federal Rules of Civil Procedure, dismisses
its claims against the Defendants, Action Leasing, Inc. andg

North American Credit Service, Inc., without prejudice.

The??)re Q. (yliot

Joel /R. Hogue

GABLE & GOTWALS

2000 Fourth National Bank Building

Tulsa, OK 74119%-1217
(918) 582-9201

CERTIFICATE OF MATLING

I hereby certify that on the é@& day of sigZZéég » 1987,
a true, exact and correct copy of the above and for going

instrument was mailed, postage Prepaid, to the following:

Bradford S. Baker
702 Atlas Life Bldg.
Tulsa, OK 74103

Joelﬁ. Hogue (]




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ADAM WAYNE STERLING,
Plaintiff,

V. 86-C~-763-8
JAY DEAN DALTON, a/k/a

J. DALTON, a/k/a JAY DALTON,
CLIFFORD HOPPER, Both Tulsa
Co. Dist. Judyes, and

FRANK THITRMAN, SHERIFF,
Tulsa, County, Okla.,

e e et e e e e N e et N e

Defendants,

ADAM WAYNE STERLING,
Plaintiff,

v, 86-C-800-B

JOHN DOE, Commissioner/

Director, State of Oklahoma
Department of Health,

T e M e e e e e e e

Defendant,

ADAM WAYNE STERLING,
Plaintiff,
V. 86-C-801~-B

UNITED STATES OF AMERICA,
[U.S.D.C./No. Dist, Ok],

T N N Mt et o et et et e

Defendant,
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ADAM WAYNE STERLING,
Plaintiff,
Ve

FRANK THURMAN, SHERIFF,
TULSA COUNTY; JOHN DOE,
WARDEN, TULSA CITY-COUNTY
JAIL; CITY OF TULSA; COUNTY
OF TULSA; JOHN/JANE DOE,
REGISTERED AGENT;
SOUTHNESTERN BELL TELEPHONE
COMPANY,

Defendants.

ADAM WAYNE STERLING,
Plaintiff,
Ve
GEORGE GRIGSBY, FRANK
THORMAN, THREE JOHU DOES,
ONE COUNTY COMMISSIONER,
THREFR JOHN DOES, CITY OF
TULSA,

Defendants,

ADAM WAYNE STERLING,
pPlaintiff,

Ve

JOHN PILANT, FRANK THURMAN,

& JOHMN DOE a/k/a "DR. LOVE",

AND CITY OF TULSA, OKLAHOMA

& COUNTY OF TOLsA COUNTY,
CKLAHOMA,

Defendants.
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ADAM WAYNE STERLING,
Plaintiff,

Ve 86-C-806—-B
CITY OF TULSA, (various
John/Jane Does); COUNTY OF
TULSA, (various John/Jane
Does); FRANK THURMAN,

Consolidated

Defendants.

e et et e S T e S Nl vt S ar e

ORDER

This action is a consolidation of seven separate civil
rights complaints instituted by the plaintiff, Adam Wayne
Sterling, pursuant to 42 U,5.C., §1%983. 1In each of the seven
individual actions, a Motion for Leave to Proceed In Forma
Pauperis was filed at the outset and granted by the court.
Several summons have been served. A special report was ordered
by the court and was filed April 7, 1987, along with the Answers
of defendants Jay Dalton, Clifford Hopper, and Frank Thurman.

To ensure that the privilege of proceeding in forma
pauperis is not abused, Congress authorized dismissal of an in

forma pauperis proceeding where the court finds an action is

frivolous or malicious. Title 28 U.S8.C. §1915(d); Henriksen v.

Bentley, 644 F.2d 852 (1l0th Cir. 1981}, 1If the frivolousness of
the complaint is not facially apparent, it is incumbent upon the
court to develop the case and to sift the claims and known facts
thoroughly until completely satisfied either of its merit or lack

of merit. Cay v. Estelle, 783 F.2d 318, 323 (5th Cir. 1986).




One method approved by the Tenth Circuit for developing the

record is the special report. Martinez v, Aaron, 570 F.,2d 317

(10th Cir. 1978). Because there are compelling reasons for

allowing courts broader dismissal powers in in forma pauperis

suits (Jones v, Bales, 58 F.R.D. 453, 463 (N.D.Ga. 1972), aff'd,

480 F.2d 805 (5th Ccir. 1973)1, dismissal under §1915(d) is
appropriate whenever it becomes clear that an in forma pauperis

cemplaint is without merit, Cay, supra, at 324,

A complaint is "frivolous" as that term 1is used in §1915(4)
when the plaintiff cannot make a rational arguiment on the law or

the facts to support his claim. Henriksen, supra, at 853,

Applying this test to Mr,. Sterling's complaints, the court finds

that all of former Case Nos, 86-C-763-B, 86-C~300-C, 86-C~801-F,

86-C-805-E, 86-C-806-B, and Count I of 86-C-804-C shoula be

dismissed as frivolous for the following reasons.

A, Case No, 86~C-763-B

In Counts II and III of plaintiff's original complaint under

Case No. 86-C-763-B, it appears to the court that plaintiff's

allegations are directed toward defendant Jay Dalton (a District
Judge of the District Court of Tulsa County, Oklahoma). Although

not altogether clear, the allegations apparently concern the

1 Persons proceeding in forma pauperis are immune from
imposition of costs, and practically immune from later tort
actions for "malicious prosecution”; in forma pauperis
plaintiffs approach the courts with nothing to Icse and
everything to gain, if nothing more than a short sabbatical
in the nearest federal courthouse; the temptation to file
complaints that contain facts that cannot be proven is
obviously stronger in such a situation.

-4 -




manner in which Judge Dalton handled various aspects of plain-
tiff's state criminal trial, and the suppression of evidence by
Judge Dalton and/or Tulsa County District Court Judge Clifford
Hopper. As such, plaintiff's complaint is totally without merit
in the context of a civil rights action. It has been well

settled since 1869 (Randall v, Brigham, 7 Wall. 523) that a Jjudge

cannot be held responsible to private parties in civil actions
for their judicial acts, however injurious may be those acts,
except when they act in clear absence of all jurisdiction. Stump

v. Sparkman, 435 U.S. 349, 357, 98 §.Ct. 1099, 55 L.E4d.2d4 331,

reh'y denied, 436 U.S. 951, 98 S. Ct. 2862, 56 L.Ed.2d 795

(1978): Van Sickle v. Holloway, 791 F.2d 1431 (10th Cir. 1986}.

1t appearing to this court that the judicial defendants were
acting within their jurisdiction, Counts II and III will be
dismissed as frivolous. BAs to Count I, plaintiff makes no claim
for relief but merely cites several sections from the United
States and Oklahoma Constitutions. Plaintiff also refers to a
narrative statement, not of record, in support of Count I.
Because Count I also fails the §1915(d4) test for frivolousness,

it must also be dismissed.

B. Case WNo., 86-C-800-C

In plaintiff's complaint originally filed under Case No.

86-C-800-C, plaintiff alleges 1in Count T that an wunnamed

"commissioner/ director" refused to amend plaintiff's birth
certificate to reflect plaintiff's "common law name change".

Assumning the plaintiff is referring to tne NDirector of Oklahoma's




Department of Health as set forth in the style of the complaint,
this court knows o©of no right embodied in the United States
Constitution protecting plaintiff's desire to have his name
change reflected in the State's birth records, absent plaintiff's
prior resort to Oklahoma's statutory procedure for name changes,
found at Title 12 0.5. §§1631-40 (1986). Plaintiff's complaint
against the Director must be dismissed as being without merit for
the reason that plaintiff cannot make a rational argument on the
law or these facts stating a claim cognizable under §1983.

In Counts II and TIII plaintiff apparently seeks a
declaratory Jjudgment declaring Oklahoma's Name Change Act
unconstitutional. However, this court will decline to rule on
the constitutionality of a state statute in advance of its
application and construction by the state courts, and without
reference to some precise set of facts to which it is to be

applied. Alabama State Federation of Labor v, McAdory, 325 U.S.

450, 65 85.Ct. 1384, 89 L.Ed. 1725 (1945). Therefore, Counts II

and III will be dismissed.

C. Case No. 86-C-801-E

In plaintiff's complaint originally filed under Case No.

86-C~801~E, plaintiff alleges in Counts TI1 and III that defendant

James 0. Ellison {United States District Judge, Northern District
of Oklahomma) violated plaintiff’'s rights by denying plaintiff an
appeal bond in a federal criminal proceeding (85-CR-123~E).
Applying the sawe doctrine of judicial immunity to plaintiff's

allegations against defendant Ellison, plaintiff can wmake no




rational argument for relief on the law or these facts and for

this reason, Counts II and IITI must be dismissed. Van Sickle,

supra, at 1435. 1In Count I plaintiff fails to allege a constitu-
tional violation by any defendant, named or unnamed, complaining
instead in general terms about the Rail Reform Act of 1984. Count

I must also be dismissed as frivolous.

D. <Case No. 86-C-B0Q4-C

In the complaint originally filed under Case No. 86-C-804-C,

Plaintiff alleges in Count I that "food available or procured
apparently is not reaching [the] prison population.” Even
construeda liberally, plaintiff has not made a claim or alleged
facts in Count I sufficient to raise a censtitutional claim of

cruel and unusual punishment (Ramos v. Lamk, 639 F.24 559, 571

(10th Cir. 1980), cert. denied, 450 U.S. 1041, 10l S.Ct. 1759, 68

L.Ed.2d 239 (1981)). Therefore, plaintiff's claim must be
dismissed as without merit.

In Counts IT and III, plaintiff's allegations, construed
liberally, make out a viable 51983 claim against defendants
George Grigsby, Frank Thurman, and the Tulsa County Commis-~
sioners. However, it appearing to the court that the City of
Tulsa does not supervise the Tulsa City-County Jail (See,
Affidavit of pavid L. Pauling, Assistant City Attorney, filed
October 28, 1986), plaintiff's claims against the City of Tulsa
Commissioners should be dismissed as frivolous both in this

complaint, and in the complaint originally filed as Case No.




86-C-803-B (alleging denial of telephonic access to the courts,

counsel, and family while incarcerateé in the Tulsa City-County

Jail}.

E. Case No, 86-C-805-F

In the complaint originally filed under Case No. 86—C—805—E,

Counts I, II, and 11I contain 1little more than general
allegations of inadequate dental care provided for the yeneral
inmate population within the Tulsa City-County Jail system,
Plaintiff does not, however, allege personal harm or deprivation.
Furthermore, none of the allegations of harm or deprivation
appears facially to rise to the level of a constitutional
violation. Thus, Counts I, II, and III should be dismissed as

without merit,.

. Case No. 86-C-806-B

In plaintiff's last complaint, originally filed under Case

No. 86-C-806-B, plaintiff attacks the constitutionality of the

Tulsa City-~County Jail system's provision for access to the

courts, legal materials, and counsel, In Clayton v. Thurman,

Case No. 79-C-723-8B, this court determined that the Tulsa

City~-County Jail complies with constitutional standards regarding
access to courts, legal materials, and counsel,. Plaintiff is a
member of the plaintiffs certified as a class in Clayton.

Consequently, plaintiff's claims in Case No, BR6-C-806—B, insofar

as they seek declaratory and injunctive relief, are barred by the

application of res judicata.




Regarding plaintiff's claims for damages, plaintiff is
prevented from relitigating the constitutionality of the system
Tulsa City-County Jail uses to provide inmates access to the
courts, legal materials, and counsel, by the doctring pf

collateral estoppel. Crowder v. Lash, 687 F.2d 996, 1009 (7th

Cir. 1982). Since plaintiff has not alleged that his interests
were inadequately represented by the class representative, his
claims are without merit and should be dismissed. Cotton v.
Hutto, 577 F.2d 453 (8th Cir. 1978).

Since a review of the complaints filed originally as

86-C-763-B, 86-C-800-C, 86-(C-801-%, 86-C-805-E, B86-C-806-B, and

Count I of 86-C-804-C, does not indicate that plaintiff can make

a rational argument on the law or the facts sufficient to bring
his claims within the ambit of a §1983 action, it is the order of
this court that the above acticons be dismissed, pursuant to this
court's review under 28 U.s.C. §1915(4d). Furthermore, the
remnmaining defendants 1in the actions originally filed as

86-C-803-B and in Counts II and III of 86-C-804~C are hereby

given an additional twenty (20) days from this date to file

answers or otherwise plead to plaintiff's complaints,
7 Q)

e . .
Dated this //““ day of ,(CE'J;’/7§ , 1987.
rd

7

/
N R /ﬁ/ aj// e

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ADAM WAYNE STERLING,
Plaintiff,

v.

JAY DEAN DALTON, a/k/a

J. DALTON, a/k/a JAY DALTON,

CLIFFORD HOPPER, Both Tulsa

Co. Dist, Judyes, and

FRANK THURMAN, SHERIFF,

Tulsa, County, Okla.,

Defendants.

ADAM WAYNE STERLING,
Plaintiff,

V.

JOHN DOE, Commissioner/

Director, State of Oklahoma

Department of Health,

Defendant.

ADAM WAYNE STERLING,
Plaintiff,
V.

UNITED STATES OF AMERICA,
[U.$.D.C./No. Dist. Ok],

Defendant.
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86-C-763-B

86-C-800-B

86-C-801-B




ADAM WAYNE STERLING,
Plaintiff,
V.

FRANK THURMAN, SHERIFF,
TULSA COUNTY; JOHN DOE,
WARDEN, TULSA CITY-COUNTY
JAIL; CITY OF TULSA; COUNTY
OF TULSA; JOHN/JANE DOE,
REGISTERED AGENT;
SOUTHWESTERN BELL TRELEPHONE
COMPANY,

Defendants.

ADAM WAYNE STERLING,
Plaintiff,
vl
GEORGE GRIGSBY, FRANK
THURMAN, THREE JOHN DOES,
ONE COUNTY COMMISSIONER,
THREE JOHN DOES, CITY OF
TULSA,

Defendants,

ADAM WAYNE STERLING,
Plaintiff,

v.

JOHN PILANT, FRANK THURMAN,

& JOHN DOE a/k/a "DR. LOVE",

AND CITY OF TULSA, OKLAHOMA

& COUNTY OF TULSA COUNTY,

OKLAHOMA,

Defendants,

T e Mt et M At Nt et M e e S et

Tt e M e e S e e M i e e

86-C-803-B

86-C-804-B8

86-C-805-8




ADAM WAYNE STERLING,
Plaintiff,

Va B6-C-806-8B
CITY OF TULSA, (various
Jdohn/Jane Does); COUNTY OF
TULSA, (various John/Jane
Does); FRANK THURMAN,

Consol idated

Tt M et et et M M Ve i e e e

Defendants.

ORDER

This action is a consolidation of seven separate c¢ivil
rights complaints instituted by the plaintiff, Adam Wayne
Sterling, pursuant to 42 U.S.C. §1%83. In each of the seven
individual actions, a Motion for Leave to Proceed In Forma
Pauperis was filed at the outset and granted by the court.
Several summons have bsen served. A special revort was ordered
by the court and was filed April 7, 1987, along with the Answers
ot defendants Jay Dalton, Clifford Hopper, and Frank Thurman.

To ensure that the privilege of proceeding in forma
pPauperis is not abused, Congress authorized dismissal of an in

forma pauperis proceeding where the court finds an action ig

frivolous or malicious. Title 28 J.5.C. §1915(d); Henriksen v.

Bentley, 644 F.2d 852 (10th Cir. 1981). 1If the frivolousness of
the complaint is not facially apparent, it is incumbent upon the
court to develop the case and to sift the claims and known facts
thoroughly until completely satisfied either of its merit or lack

of merit. Cay v. Estelle, 789 F.2d 318, 323 (S5th Cir. 1986} .




One method approved by the Tenth Circuit for developing the

record is the special report. Martinez v. Aaron, 570 F.2d4d 317

(l0th Cir, 1978). Because there are compelling reasons for

allowing courts broader dismissal powers in in forma pauperis

suits (Jones v. Bales, 58 F.R.D. 453, 463 (N.D.Ga. 1972), aff'd,

480 F.2d 805 (5th cir. 1973)!, dismissal under §1915(d) is
appropriate whenever it becomes clear that an in forma pauperis

complaint is without merit. Cay, supra, at 324.

A complaint is "frivolous" as that term is used in §1915(d)
when the plaintiff cannot make a rational argument on the law or

the Ffacts to support his claim. Henriksen, supra, at 853.

Applying this test to Mr. Sterling's complaints, the court finds

that all of former Case Nos. 86-C-763-B, B86-C-800-C, 86-C-801~EF,

86-C-805~E, 86-C~806-8, and Count I of 86-C-804-C should be

dismissed as frivolous for the following reasons.

A, C(Case No. 86-C-763-B

In Counts II and III of plaintiff's original complaint under

Case No. 86-C-763~B, it appears to the court that plaintiff's

allegations are directed toward defendant Jay Dalton (a District
Judge of the District Court of Tulsa County, Oklahoma). Although

not altogether clear, the allegations apparently c¢oncern the

1 Persons proceeding in forma pauperis are immune from
imposition of costs, and practically immune from later tort
actions for "malicious prosecution"; in forma pauperis
plaintiffs approach the courts with nothing to lose and
everything to gain, if nothing more than a short sabbatical
in the nearest federal courthouse; the temptation to file
complaints that contain Ffacts that cannot be proven 1is
obviously stronger in such a situation.

-4 -




manner in wiolch Judge Dalton handled various aspects of plain-
tiff's state criminal trial, and the suppression of evidence by
Judge Dalton and/or Tulsa County District Court Judge Clifford
Hopper. As such, plaintiff's complaint is totally without merit
in the context of a c¢ivil rights action. It has been well

settled since 1869 (Randall v. Brigham, 7 wWall. 523) that a judge

cannot pe held responsible to private parties in civil actions
for their judicial acts, however injurious may be those acts,
except when they act in clear absence of all jurisdiction. Stump

v. Sparkman, 435 U.S. 349, 357, 98 S.Ct. 1099, 55 L.Ed.2d 331,

reh'yg denied, 436 U.S. 951, 98 S, Ct., 2862, 56 L.Ed.2d 795

(1978); Vvan Sickle v. Holloway, 791 F.2d 1431 (10th Cir. 1986).

It appearing to this court that the judicial defendants were
acting within their jurisdiction, Counts II and III will be
dismissed as frivolous. As to Count I, plaintiff makes no claim
for relief but merely cites several sections from the United
States and Oklahoma Constitutions, Plaintiff also vefers to a
narrative statement, not of record, in support of Count 1I.
Because Count I also fails the §1915{(d) test for trivolousness,

it must also be dismissed.

B. Case No. 86-C-800-C

In plaintiff's complaint originally filed under Case No.

86-C-800-C, plaintiff alleges in Count I that an unnamed

"commissioner/ director" refused to amend pPlaintiff's birth
certificate to reflect plaintiff's "common law name change",

Assuning the plaintiff is referring to tne Director of Oklahoma's




Department of Health as set forth in the style of the complaint,
this court knows of no right embodied in the United States
Constitution protecting plaintiff's desire to have his name
change reflected in the State's birth records, absent plaintiff's
prior resort to Oklahoma's statutory procedure for name changes,
found at Title 12 0.S. §§1631-40 (1986). Plaintiff's complaint
against the Director must be dismissed as being without merit for
the reason that plaintiff cannot make a rational argument on the
law or these facts stating a claim cognizable under §1983.

In Counts II and TIII plaintiff apparently seeks a
declaratory judgment declaring Oklahoma's ¥YName Chandge Act
unconstitutional. However, this court will decline to rule on
the constitutionality of a state statute in advance cf 1its
application and construction by the state courts, and without
reference to some precise set of facts to which it is to be

applied. Alabama State Federation of Labor v. McAdory, 325 U.S.

450, 65 S.Ct. 1384, 89 L.Ed. 1725 (1945). Therefore, Counts II

and III will be dismissed.

C. Case No. 86-C-B0l-E

In plaintiff's complaint originally filed under Case NO.

86-C~801-E, plaintiff alleges in Counts II and I1I that defendant

James O. Ellison (United States District Judge, Northern District
of Oklahoma) violated plaintiff's rights by denying plaintiff an
appeal bond in a fedeval criminal proceeding (853-CR-123-E).
applying the same doctrine of judicial immunity to plaintiff's

allegations against defendant Ellison, plaintiff can make no




rational argument for relief on the law or these facts and for
this reason, Counts II and TII must be dismissed. Van Sickle,
supra, at 1435, In Count I plaintiff fails to allege a constitu-
tional violation by any defendant, named or unnamed, compla@ning
instead in general terms about the Bail Reform Act of 1984. Count

I must also be dismissed as frivolous,

D. Case No. 85-C-804-C

In the complaint originally filed under Case No. 86-C-804-C,

plaintiff alleges in Count I that "food available or procured
apparently is not reaching [the] prison population."” Even
construed liberally, plaintiff has not made a claim or alleged
facts in Count I sufficient to raise a constitutional claim of

cruel and unusual punishment (Ramos v. Lambk, 639 F.2d 559, 571

(l0th Cir. 1980}, cert. denied, 450 U.s. 1041, 101 S.Ct. 1759, 68

L.Fd.2d 239 (1981)). Therefore, plaintiff's claim must be
dismissed as without merit.

In Counts IT and II1I, plaintiff's allegations, construed
liberally, make out a viable 51983 claim against defendants
George Grigsby, Frank Thurman, and the Tulsa County Commis-
sioners. However, it appearing to the court that the City of
Tulsa does not supervise the Tulsa City~County Jail (See,
Affidavit of pavid L. Pauling, Assistant City Attorney, filed
October 28, 1986), plaintiff's claims against the City of Tulsa
Commissioners should be dismissed as frivolous both in this

complaint, and in the complaint originally filed as Case No .




86-C-803-B (alleging denial of telephonic access to the courts,

counsel, and family while incarcerateé in the Tulsa City-County

Jail).

E. Case No. 86-C-805-F

In the complaint originally filed under Case No. 86~C—805-E,

Counts I, 11, and III contain little more than general
allegations of inadequate dental care provided for the general
inmate population within the Tulsa City~County Jail system.
Plaintiff does not, however, allege personal harm or deprivation,
Furthermore, none of the allegations of harm or deprivation
appears facially to rise to the level of a constitutional
violation. Thus, Counts I, II, and III should be dismissed as

without merit.

F. Case No. 86-C-806-B

In plaintiff's last complaint, originally filed under Case

No. 86-C-806-B, plaintiff attacks the constitutionality of the

Tulsa City-County Jail system's provision for access to the

courts, legal materials, and counsel. In Clayton v. Thurman,

Case NO. 79-C-723-B, this court determined that the Tulsa

City-County Jail complies with constitutional standards regarding
access to courts, legal materials, and counsel. Plaintiff is a
member of the plaintiffs certified as a class in Clayton,

Consequently, plaintiff's claims in Case No. 86-C-806~B, insofar

as they seek declaratory and injunctive relief, are barred by the

application of res judicata.




Regarding plaintiff's claims for damages, plaintiff is
prevented from relitigating the constitutionality of the system
Tulsa City-County Jail uses to provide inmates access to the
courts, legal materials, and counsel, by the doctring pf

collateral estoppel., Crowder v, Lash, 687 F.,2d 996, 1009 (7th

Cir. 1982). Since plaintiff has not alleged that his interests
were inadequately represented by the class representative, his
claims are without merit and should be dismissed. Cotton v.
Hutto, 577 F.2d 453 (8th Cir. 1978).

Since a review of the complaints filed originally as

86-C-763-B, 86-C-800-C, 86-C-801-E, 86-C-805-E, 86~-C-806-B, and

Count I of 86-C-804-C, does not indicate that plaintiff can make

a rational argument on the law or the facts sufficient to bring
his claims within the ambit of a §1983 action, it is the order of
this court that the above actions be dismissed, pursuant to this
court's review under 28 U.s5.C. §1915(d). Furthermore, the
renaining defendants 1in the actions originally filed as

86-C-803-B and in Counts II and III of 86-C-804~-C are hereby

given an additional twenty (20) days from this date to file

answers or otherwise plead to plaintiff's complaints.
e Is] -
s

Dated this / day of ,{fL" ",j? , 1987,

-

::?i?iéﬁﬂﬂééf’ﬁ‘/v(f

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

&
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ADAM WAYNE STERLING,
Plaintiff,

Ve

JAY DEAN DALTON, a/k/a

J. DALTON, a/k/a JAY DALTON,

CLIFFORD HOPPER, Both Tulsa

Co. Dist. Judyes, and

FRANK THIRMAN, SHERIFF,

Tulsa, County, Okla.,

NDefendants,

ADAM WAYNE STERLING,
Plaintiff,

V.

JOHN DOE, Commissioner/

Director, State of Oklahoira

Department of Health,

Defendant,

ADAM WAYNE STERLING,
Plaintiff,
V.

UNITED STATES OF AMERICA,
[U.S.D.C./No., Dist. Ok],

Defendant,
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ADAM WAYNE STERLING,
Plaintiff,
Ve

FRANK THURMAN, SHERIFF,
TULSA COUNTY; JOHN DOE,
WARDEN, TULSA CITY-COUNTY
JAIL; CITY OF TULSA; COUNTY
OF TULSA; JOHN/JANE DOE,
REGISTERED AGENT;
SOUTHWESTERN BELL TELEPHONE
COMPANY,

NDefendants.,

ADAM WAYNE STERLING,
Plaintiff,
V.
GEORGE GRIGSBY, FRANK
THURMAN, THREE JOHN DOES,
ONE COUNTY COMMISSIONER,
THREE JOHN DOES, CITY OF
TULSA,

Defendants,

ADAM WAYNE STERLING,
Plaintiff,
vl

JOHN PILANT, FRANK THURMAN,
& JOHN DOE a/k/a "DR. LOVE",
AND CITY OF TULSA, OKLAHOMA
& COUNTY OF TULSA COUNTY,
OKLAHOMA,

Defendants.,
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ADAM WAYNE STERLING,
Plaintiff,

V. 86-~C-806-1
CITY OF TULSA, {(various
John/Jane Does); COUNTY OF
TULSA, (various John/Jane
Does); FRANK THURMAN,

Consolidated

i R VN

Defendants.,

ORDER

This action is a consolidation of seven separate civil
rights complaints instituted by the plaintiff, Adan Wayne
Sterling, pursuant to 42 0.35.C. §1583. In each of the seven
individual actions, a Motion for Leave to Proceed In Forma
Pauperis was filed at the outset and granted by the court.
Several summons have been served. A special report was ordered
by the court and was filed April 7, 1987, along with the Answers
of defendants Jay Dalton, Clifford Hopper, and Frank Thurman.

To ensure that the privilege of proceeding 1in forma
pauperis is not abused, Congress authorized dismissal of an in

forma pauperis proceeding where the court Ffinds an action is

frivolous or malicious. Title 28 U.5.C. §1915(d); Henriksen v.

Bentley, 644 F.2d 852 (10th Cir. 1981). If the frivolousness of
the complaint is not facially apparent, it is incumbent upon the
court to develop the case and to sift the claims and known facts
thoroughly until completely satisfied either of its merit or lack

of merit. Cay v. Hstelle, 789 F,2d 318, 323 (5th Cir. 1986).




One method approved by the Tenth Circuit for developing the

record is the special report. Martinez v. Aaron, 570 F.2d 317

(l10th Cir. 1978). Because there are compelling reasons for

allowing courts broader dismissal powers in in forma pauperis

suits (Jones v, Bales, 58 F.R.D. 453, 463 (N.D.Ga. 1972), aff'd,

480 F.2d 805 (5th Cir. 1973)1, diswmissal under §1915(d) 1is
appropriate whenever it becomes clear that an in forma pauperis

complaint is without merit. <Cay, supra, at 324,

A complaint is "frivolous" as that term is used in §1915(4)
when the plaintiff cannot make a rational argument on the law or

the facts to support his claim. Henriksen, supvra, at 853.

Applying this test to Mr. Sterling's complaints, the court finds

that all of former Case Nos. 86-C-763-B, 86-C-800-C, 86-C-801~-F,

86-C-805~E, 86-C-806-B, and Count I of 86-C-804-C should be

dismissed as frivolous for the following reasons.

A, Case No, 86-C-763-B

In Counts II and III of plaintiff's original complaint under

Case No. 86-C-763-B, it appears to the court that plaintiff's

allegations are directed toward defendant Jay Dalton (a District
Judge of the District Court of Tulsa County, Oklahoma). Although

not altogether clear, the allegations apparently concern the

1 Persons proceeding 1in forma pauperis are immune froam
imposition of costs, and practically immune fFrom later tort
actions for "malicious prosecution": in forma pauperis
plaintiffs approach the courts with nothing to lose and
everything to gain, if nothing more than a short sabbatical
in the nearest federal courthouse; the temptation to file
complaints that contain facts that cannot be proven is
obviously stronger in such a situation.




manner in which Judge Dalton handled various aspects of plain-
tiff's state criminal trial, and the suppression of evidence by
Judge Dalton and/or Tulsa County District Court Judge Clifford
Hopper. As such, plaintiff's complaint is totally without merit
in the context of a civil rights action. It has been well

settled since 1869 (Randall v. Brigham, 7 Wall. 523) that a judge

cannot e held responsible to private parties in civil actions
for their judicial acts, however injurious may be those acts,
except when they act in clear absence of all jurisdiction. Stump

v. Sparkman, 435 U.S. 349, 357, 98 S.Ct. 1099, 55 L.Ed.2d 331,

reh'y denied, 436 U.sS. 951, 98 g. Ct. 2862, 56 L.Ed.2d 795

(1973); van Sickle v. Holloway, 791 F.2d 1431 (10th Cir, 1986).

It appearing to this court that the judicial defendants were
acting within their jurisdiction, Counts II andg ITI will be
dismissed as frivolous. As to Count I, plaintiff makes no claim
for relief but merely cites several sections from the United
States and Oklahoma Constitutions. Plaintiff also refers to a
narrative statement, not of record, in support of Count T.
Because Count I also fails the §1915(d) test for frivolousness,

it must also be dismissed,

B, Case No. B6-C-800-C

In plaintiff's complaint originally filed under Case No.

86-C-800-C, plaintiff alleges in Count I that an unnamed

“commissioner/ director" refused to amend plaintiff's birth
certificate to reflect plaintiff's "common law name change”,

Assuning the plaintiff is referring to tne nNirector of Oklahoma's




Department of Health as set forth in the style of the complaint,
this court knows of no right embodied in the United States
Constitution protecting plaintiff's desire to have his name
change reflected in the State's birth records, absent plaintiff's
prior resort to Oklahoma's statutory procedure for name changes,
found at Title 12 0.S. §§1631-40 {1986). Plaintiff's complaint
against the Director must be dismissed as being without merit for
the reason that plaintiff cannot make a rational argument on the
law or these facts stating a claim cognizable under §1983.

In Counts II and III plaintiff apparently seeks a
declaratory judgment declaring Oklahoma's Name Change Act
unconstitutional. However, this court will decline to rule on
the coanstitutionality of a state statute in advance of 1its
application and construction by the state courts, and without
reference to some precise set of facts to which it is to be

applied. Alabamna State Federation of Labor V. McAdory, 325 U.S.

450, 65 5.Ct. 1384, 89 L.EdA. 1725 (1945). Therefore, Counts II

and IIT will be dismissed.

C. Case No, 86-C-801-F

In plaintiff's complaint originally filed under Case No.

86-C-801-E, plaintiff alleges in Counts II and ITI that defendant

James 0. Ellison (United States District Judge, Northern District
of Oklahoma) violated plaintiff's rights by denying plaintiff an
appeal bond in a federal criminal proceeding (85-CR-123-E).,
Applying the same doctrine of judicial immunity to plaintiff's

allegations against defendant Ellison, plaintiff can wake no




rational argument for relief on the law or these facts and for

this reason, Counts II and III must be dismissed. Van Sickle,

supra, at 1435. 1In Count I plaintiff fails to allege a constitu-
tional violation by any defendant, named or unnamed, complaining
instead in general terms about the Bail Reform Act of 1984. Count

I must also be dismissed as frivolous.

D. Case No. 86-C-804-C

In the coamplaint originally filed under Case No. 86-C-804-C,

plaintiff alleges in Count I that "food available or procured
aprparently is not reaching {the] prison population.” Even
construed liberally, plaintiff has not made a claim or alleged

facts in Count I sufficient to raise a constitutional claim of

cruel and unusual punishment (Ramos v, Lamb, 639 F.2d 559, 571

(10th Cir. 1980), cert. denied, 450 ¢.S. 1041, 101 s.Ct. 1759, 68

L.BEd.2d 239 (1981}). Therefore, plaintiff's claim must be
dismissed as without merit.

In Counts II and III, plaintiff's allegations, construed
liberally, make out a viable §1983 claim against defendants
George Grigsby, Frank Thurman, and the Tulsa County Commis-
sioners. However, it appearing to the court that the City of
Tulsa does not supervise the Tulsa City-County Jail (See,
Affidavit of David L. Pauling, Assistant City Attorney, filed
October 28, 1986), plaintiff's claims against the City of Tulsa
Commissioners should be dismissed as frivolous both in this

complaint, and in the complaint originally filed as Case No.




86-C-803-B (alleging denial of telephonic access to the courts,

counsel, and family while incarcerated in the Tulsa City-County

Jail).

E. Case No, B86-C-805-F

In the complaint originally filed under Case No. 86—C-805—E,

Counts I, 1I, and III contain 1little more than general
allegations of inadequate dental care provided for the general
inmate population within the Tulsa City-County Jail system.
Plaintiff does not, however, allege personal harm or deprivation.
Furthermore, none of the allegations of harm or deprivation
appears facially to rise to the level of a constitutional
violation. Thus, Counts T, I, and III should be dismissed as

without merit.

F. Case No. B6-C-806-R

In plaintiff's last complaint, originally filed under Case

No. 86-C-806-B, plaintiff attacks the constitutionality of the

Tulsa City-County Jail system's provision for access to the

courts, legal materials, and counsel. 1In Clayton v. Thurman,

Case No. 79-C-723-B, this court determined that the Tulsa

City-County Jail complies with constitutional standards regarding
access to courts, legal materials, and counsel. Plaintiff is a
member of the plaintiffs certified as a class in Clayton.

Consequently, plaintiff's claims in Case No. R6-C-806-~B, insofar

as they seek declaratory and injunctive relief, are barred by the

application of res judicata.




Regarding plaintiff's claims for damages, plaintiff is
prevented from relitigating the constitutionality of the system
Tulsa City-County Jail uses to provide inmates access to the
courts, legal materials, and counsel, by the doctring of

collateral estoppel. Crowder v. Lash, 687 F.2d 996, 1009 (7th

Cir. 1982). Since plaintiff has not alleged that his interests
were inadequately represented by the class representative, his

claims are without merit and should be dismissed. Cotton wv.

Hutto, 577 F.2d 453 (8th Cir. 1978).

Since a review of the complaints filed originally as

86-C~-763-8B, 86-C~800-C, 86-C-801~E, B6-C-805-E, 86-C-806~B, and

Count I of 86-C-804-C, does not indicate that plaintiff can make

a rational argument on the law or the facts sufficient to bring
his claims within the ambit of a §1983 action, it is the order of
this court that the above actions be dismissed, pursuant to this
court's review under 28 0.s.C. §1915(4). Furthermore, the
remaining defendants in the actions originally filed as

86-C-803-B and in Counts II and III Of B6-C=-804-C are hereby

given an additional twenty (20) days from this date to file
answers or otherwise plead to plaintiff's complalnts
7 -
-;f }, . ol
Dated this //"“ day of ,Afbf,;’,/ﬁ . 1987,
e
= 4%, . /7//, 2 /;._

THONAb R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ADAM WAYNE STERLING,
Plaintiff,

Ve

JAY DEAN DALTON, a/k/a

J. DALTON, a/k/a JAY DALTON,

CLIFFORD HOPPER, Both Tulsa

Co. bist. Judyges, and

FRANK THURMAN, SHERIFF,

Tuisa, County, Okla.,

nefendants.

ADAM WAYNE STERLING,
Plaintiff,

V.

JOHN NOE, Commissioner/

pirector, State of Oklahoma

Department of Health,

nefendant.

ADAM WAYNE STERLING,
Plaintiff,
v.

UNITED STATES OF AMERICA,
(U.$.D.C./No. Dist. Ok],

Defendant.

— et i et ot et St et it M e M et St

Mt et e T g et et e s St o

et et e et Ml M et e St et

86-C-763-8

86-C-8900-8

86-C-801-B




ADAM WAYNE STERLING,
Plaintiff,
V.
FRANK THURMAN, SHERIFF,
TULSA COUNTY: JOHN DOE,
WARDEN, TULSA CITY-COUNTY
JAIL; CITY OF TULSA; COUNTY
OF TULSA; JOHN/JANE BOE,
REGISTERED AGENT;
SOUTHAKSTERN BELI, TELEPHONE
COMPANY,

Nefendants.

ADAM WAYNE STERLING,
Plaintiff,
Ve
GEORGE GRIGSBY, FRANK
THOORMAN, THREE JOHN DOES,
ONE COQUNTY COMMISSIONER,
THREE JOHN DOES, CITY OF
TULSA,

Defendants.

ADAM WAYNE STERLING,
Plaintiff,

V.

JOHN PILANT, FRANK THURMAN,

& JOHN DOE a/k/a "DR. LOVE",

AND CITY OF TULSA, OKLAHOMA

& COUNTY OF TULSA COUNTY,

OXKLAHOMA,

Defendants,
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ADAM WAYNE STERLING,
Plaintiff,

V. 86-C-806~-B
CITY OF TULSA, (various
John/Jane Does); COUNTY OF
TPULSA, (various John/Jane
nDoes); FRANK THURMAN,

consolidated

e e e e et M e Y Tt et Nt et

DeFendants.

QORDER
This action is a consolidation of seven separate civil
rights complaints instituted by the plaintiff, Adam Wayne
Sterling, pursuant to 42 0.5.C. §1583. Tn each 0of the seven
individual actions, a Motion for Leave to Proceed In Forma

Pauperis was filed at the outset and granted by the court.

geveral summons have been served. A special report was ordered
by the court and was filed April 7, 1987, along with the Answers
of defendants Jay Dalton, Clifford Hopper, and Frank Thurman,

To ensure Lthat the privilege of proceeding 1in forma
pauperis 1s not abused, Congress authorized dismissal of an in

forma pauperis proceeding where the court finds an action is

frivolous or malicious. Title 28 U.S.C. §1915(d); Henriksen v.

Bentley, 644 F.2d 852 (10th Cir. 1981). 1If the frivolousness of
the complaint is not facially apparent, it is incumbent upon the
court to develop the case and to sifit the claims and known facts
thoroughly until completely satisfied either of its merit or lack

of merit. Cay v. Estelle, 789 F.2d 318, 323 (5th Cir. 1986).




One method approved by the Tenth Circuit for developing the

record is the special report. Martinez v. Aaron, 570 F.2d 317

(10th Ccir., 1978),. Because there are compelling reasons for

allowing courts broader dismissal powers in in forma pauperis

suits {(Jones v, Bales, 58 F.R.D. 453, 463 (N.D.Ga. 1972), aff'd,
480 F.2d4 805 (5th Cir. 1973)1, dismissal wunder §1915(d) 1is
appropriate whenever it becomes clear that an in forma pauperis

complaint is without merit. Cay, supra, at 324.

A complaint is "frivolous" as that term is used in §1915(4d)
when the plaintiff cannot make a rational argument on the law or

the Ffacts to support his claim. Henriksen, supra, at 853,

Applying this test to Mr. Sterling's complaints, the court finds

that all of former Case Nos, 86-C-763-B, 86-C~3800-C, 86-C-801-F,

836-C-805-E, 86-C-806-B, and Count I of 86-C-804-C should be

dismissed as frivolous for the following reasons.

A, Case No. 86-C-~763-B

In Counts II and III of plaintiff's original complaint under

Case No. 86-C-763-B, it appears to the court that plaintiff's

allegations are directed toward defendant Jay Dalton (a District
Judge of the District Court of Tulsa County, Oklahoma). Although

not altogether clear, the allegations apparently concern the

1 Persons proceeding in forma pauperis are immune from
imposition of costs, and practically immune from later tort
actions for "malicious prosecution”; in forma pauperis
Plaintiffs approach the courts with nothing to Tose and
everything to gain, if nothing nore than a short sabbatical
in the nearest federal courthouse; the temptation to file
complaints that contain Ffacts that cannot be proven is
obviously stronger in such a situation,

- 4 -~




manner in wiich Judge Dalton handled various aspects of plain~
tiff's state criminal trial, and the suppression of evidence by
Judge Dalton and/or Tulsa County District Court Judge Clifford
Hopper. As such, plaintiff's complaint is totally without merit
in the context of a c¢ivil rights action. It has been well

settled since 1869 (Randall v. Brigham, 7 Wall. 523) that a judge

cannot be held responsible to private parties in civil actions
for their judicial acts, however injurious may be those acts,
except when they act in clear absence of all jurisdiction. Stump

v. Sparkman, 435 U.S. 349, 357, 98 S5.Ct. 1099, 55 L.Ed.2d 331,

reh'a denied, 436 U.S. 951, 98 S. Ct. 2862, 56 L.Ed.2d 795

(1978); Van Sickle v, Holloway, 791 F.2d 1431 (10th Cir. 1986).

It appearing to this court that the judicial defendants were
acting within their jurisdiction, Counts II and III will be
dismissed as frivolous. As to Count I, plaintiff makes no claim
for relief but merely cites several sections from the United
States and Oklahoma Constitutions. Plaintiff also refers to a
narrative statement, not of record, in support of Count 1I.
Because Count I also fails the §1915(d) test for frivolousness,

it must also be dismissed.

B. Case No. 86-C-800-C

In plaintiff's complaint originally filed under Case No.

86-C-800-C, plaintiff alleges in Count I that an unnamed

"commissioner/ director" refused to amend plaintiff's birth
certificate to reflect plaintiff's "common law name change”,

Assuning the plaintiff is referring to tne Director of Oklahoma's




Department of Health as set forth in the style of the complaint,
this court knows of no right embodied in the United States
Constitution protecting plaintiff's desire to have his name
change reflected in the State's birth records, absent plaintiff's
prior resort to Oklahoma's statutory procedure for name changes,
found at Title 12 0.S. §§1631-40 (1986). Plaintiff's complaint
against the Director must be dismissed as being without merit for
the reason that plaintiff cannot make a rational argument on the
law or these facts statingy a claim cognizable under §1983,.

In Counts II and III plaintiff apparently seeks a
declaratory judgment declaring Oklahoma's Name Change Act
anconstitutional, However, this court will decline to rule on
the coanstitutionality of a state statute in advance of its
application and construction by the state courts, and without
reference to some precise set of facts to which it is to be

applied. Alabamna State Federation of Labor v. McAdory, 325 U.S.

450, 65 S.Ct. 1384, 89 L.Ed. 1725 (1945}. Therefore, Counts II

and IITI will be dismissed.

¢, Case No. 86-C-801-E

In plaintiff's complaint originally filed under Case WNo.

86-C~801-E, plaintiff alleges in Counts II and III that defendant

James O, Ellison (United States District Judge, Northern District
of Oklahoma) violated plaintiff's rights by denying plaintiff an
appeal bond in a federal criminal proceeding (85-CR-123-E).
Applying the same doctrine of judicial immunity to plaintiff's

allegations against defendant Ellison, plaintiff can make no




rational argument for relief on the law or these facts and for
this reason, Counts IT and III must be dismissed. van Sickle,
supra, at 1435. 1In Count I plaintiff fails to allege a constitu-
tional violation by any defendant, named or unnamed, compla%ning
instead in general terms about the Rail Reform Act of 1984. Count

I must also be dismissed as frivolous.

D. Case No. 86-C~804-C

In the complaint originally filed under Case No. 86-C~-804-C,

Plaintiff alleges in Count I that "food available or procured
apgarently is not reaching [the] prison population.” Even
construea liberally, plaintiff has not made a claim or alleged
facts in Count I sufficient to raise a constitutional claim of

cruel and unusual punishment (Ramos v. Lamk, 639 F,2d4 559, 571

(10th Cir. 1980), cert. denied, 450 J.S. 1041, 101 s.ct. 1759, 68

L.Ed.2d 239 (1981)). Therefore, plaintiff's claim must bhe
dismissed as without merit,

In Counts IT and ITI, plaintiff's allegations, construed
liberally, make out a viable §1983 claim against defendants
George Grigsby, Frank Thurman, and the Tulsa County Commis-
sioners. However, it appearing to the court that the City of
Tulsa does not supervise the Tulsa City-County Jail (See,
Affidavit of pavid L. Pauling, Assistant City Attorney, filed
October 28, 1984), plaintiff's claims against the City of Tulsa
Commissioners should be dismissed as frivolous both in this

complaint, and in the complaint originally filed as Case No.




86-C-803~B (alleging derial of telephonic access to the courts,

counsel, and fawmily while incarcerated in the Tulsa City-County

Jail).

E. Case No, 86-C-805-F

In the complaint originally filed under Case No. 86-C-805-E,

Counts I, TII, and 1III contain little more than general
allegations of inadequate dental care provided for the yeneral
inmate population within the Tulsa City-County Jail system.
Plaintiff does not, however, allege personal harm or deprivation.
Furthermore, none of the allegations of harm or deprivation
appears facially to rise to the level of a constitutional
violation. Thus, Counts I, I1, and III should be dismissed as

without merit,.

F. Case No. 86-C-806-R

In plaintiff's last complaint, originally filed under Case

No. 86~-C-806-B, plaintiff attacks the constitutiocnality of the

Tulsa City-County Jail system's provision for access to the

courts, legal materials, and counsel., In Clayton v. Thurman,

Case NO. 79-C-723-8, this court determined that the Tulsa

City-County Jail complies with constitutional standards regarding
access to courts, legal materials, and counsel. Plaintiff is a
member of the plaintiffs certified ag a class in Clayton.

Consequently, plaintiff's claims in Case No. R6-C-806-B, insofar

as they seek declaratory and injunctive relief, are barred by the

application of res judicata,.




Regarding plaintiff's claims for damages, plaintiff is
prevented from relitigating the constitutionality of the system
Tulsa City-County Jail uses to provide inmates access to the
courts, legal materials, and counsel, by the doctring of

collateral estoppel. Crowder v. Lash, 687 F.2d 996, 1009 (7th

Cir. 1982). Since plaintiff has not alleged that his interests
were inadequately represented by the class representative, his
claims are without merit and should be dismissed. Cotton V.
Hutto, 577 F.2d 453 (8th Cir. 1978).

Since a review of the complaints filed originally as

86-C~763-B, 86-C-800-C, 86~C-801-E, 86-C-805~E, 86~C-806-38, and

Count I of 86-C-804-C, does not indicate that plaintiff can make

a rational argument on the law or the facts sufficient to bring
his claims within the ambit of a §1983 action, it is the order of
this court that the above actions be dismissed, pursuant to this
court's review under 28 U,S.C. §1915(4d). Furthermore, the
reinaining defendants in the actions originally filed as

86-C-803-B and in Counts II and III of B86-C~804-C are hereby

given an additional twenty (20) days from this date to file

answers or otherw1se Plead to plalntlff s complalnts

e

Dated this //C“ day of N t' ”’//f , 1987,

.~

=

v
\%/Jf«fnf/x&'”} /‘\//& /,,:’1-?/ 7/
THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ADAM WAYNE STERLING,
Plaintiff,

V.

JAY DEAN DALTON, a/k/a

J. DALTON, a/k/a JAY DALTON,

CLIFFORD HOPPER, Both Tulsa

Co,., Dist. Judyges, and

FRANK THIURMAN, SHERIFF,

‘Tulsa, County, Okla.,

Nefendants.

ADAM WAYNE STERLING,
Plaintiff,

V.

JOHN DOE, Commissioner/

Director, State of Oklahoma

Department of Health,

Defendant,

ADAM WAYNE STERLING,
plaintiff,
v,

UNITED STATES OF AMERICA,
[U.S.D.C./No, Dist. Ok],

Defendant.
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ADAM WAYNE STERLING,
Plaintiff,
Ve

FRANK THURMAN, SHERIFF,
TULSA COUNTY; JOHN DOE,
WARDEN, TULSA CITY--COUNTY
JAIL; CITY OF TULSA; COUNTY
OF TULSA; JOHN/JANE DOE,
REGISTERED AGENT;
SOUTHAESTERN BRLL TELEPHONE
COMPANY,

Defendants.

ADAM WAYNE STERLING,
Plaintiff,
V.
GEORGE GRIGSBY, FRANK
THURMAN, THREE JOH! DOES,
ONE COUNTY COMMISSIONER,
THREE JOHN DOES, CITY OF
TULSA,

Defendants.

ADAM WAYNE STERLING,
Plaintiff,

V.

JOHAN PILANT, FRANKX THURMAN,

& JOHN DOE a/k/a "DR. LOVE",

AND CITY OF TULSA, OKLAHOMA

& COUNTY OF TULSA COUNTY,

OKLAHOMA,

Defendants,

i s L e N M Mt Mt Mt b et et M e St e e e Mt e

Tt e et et et S M Nt e et e e

;;;;;;

§6-C-803-B

86-C-804-8

86-C-805-8



S—— —— - -

ADAM WAYNE STERLING,
plaintiff,

V. 86-C-806-B
CITY OF TULSA, (various
Jonhn/Jane Does); COUNTY OF
TULSA, (various John/Jane
Does); FRANK THURMAN,

Consolidated

Defendants.

ORDER
This action is a consolidation of seven separate civil
rights complaints instituted by the plaintiff, Adam Wayne
Sterling, pursuant to 42 U.S.C. §1583. 1In each of the seven
individual actions, a Motion for Leave to Proceed I Forma

e

Pauperis was filed at the outset and granted by the court.

Several summons have been served., A special report was ordered
by tihe court and was filed April 7, 1987, along with the Answers
of defendants Jay Dalton, Clifford Hopper, and Frank Thurman.

To ensure that the privilege of proceeding in forma
pauperis is not abused, Congress authorized dismissal of an in

forma pauperis proceeding where the court finds an action is

frivolous or malicious. Title 28 U.S.C. §1915(d); Henriksen v.

Bentley, 644 F.2d 852 (10th Cir. 1981). 1If the frivolousness of
the complaint is not facially apparent, it is incumbent upon the
court to develop the case and to sift the claims and known facts
thoroughly until completely satisfied either of its merit or lack

of merit. Cay v. Estelle, 789 F.2d 318, 323 (5th Ccir. 1986).




One method approved by the Tenth Circuit for developing the

record is the special report. Martinez v, Aaron, 570 F.2d 317

{(10th Cir. 1978), Because there are compelling reasons for

allowing courts broader dismissal powers in in forma pauperis

suits (Jones v, Bales, 58 F.R.D. 453, 463 (N¥N.D.Ga. 1972), aff'd,

480 F.2d 805 (5th Cir. 1973)1, digmissal under §1915(d) 1is
appropriate whenever it becomes clear that an in forma pauperis

complaint is without merit. Cayv, supra, at 324,

ok

A complaint is "frivolous" as that term is used in §1915(d)
when the plaintiff cannot make a rational argument on the law or

the facts to support his claim. Henriksen, supra, at 853.

Applying this test to Mr. Sterling's cowmplaints, the court finds

that all of former Case Nos. 86-C-763-B, 86-C-300-C, 86-C-801-E,

86~C-805-E, 86-C-806~B, and Count I of 86~C-804-C shoula be

dismissed as frivolous for the following reasons.

A, (Case No, B6-C-763-B

In Counts IT and III of plaintiff's original complaint under

Case hNo., Bb-C-763-8B, it appears to the court that plaintiff's

allegations are directed toward defendant Jay Dalton (a District
Judge of the District Court of Tulsa County, Oklahoma). Although

not altogether clear, the allegations apparently concern the

1 Persons proceeding in forma pauperis are immune froin
impoesition of costs, and practically immune from later tort
actions for "malicious prosecution”; in forma pauperis

plaintiffs approach the courts with nothing to Iose and
everything to gain, if nothing nore than a short sabbatical
in the nearest Federal courthouse; the temptation to file
complaints that contain facts that cannot be proven is
obviously stronger in such a siltuation.

- 4 -




manner in which Judge Dalton handled various aspects of plain-
tiff's state criminal trial, and the suppression of evidence by
Judge Dalton and/or Tulsa County District Court Judge Clifford
Hopper. As such, plaintiff's complaint is totally without merit
in the context of a civil rights action. It has been well

settled since 1869 (Randall v. Brigham, 7 Wall. 523) that a judge

cannot e held responsible to private parties in civil actions
for their judicial acts, however injurious may be those acts,
except when they act in clear absence of all jurisdiction, Stump

v. Sparkman, 435 U.S. 349, 357, 98 S.Ct. 1099, 55 L,E4.2d 331,

reh'g denied, 436 U.S. 951, 98 S. Ct. 2862, 56 L.Ed.2d 795

(1973); Vvan Sickle v. Holloway, 791 F.2d 1431 (10th Cir. 1986) .

It appearing to this court that the judicial defendants were
acting within their jurisdiction, Counts II and III will be
dismissed as frivolous. As to Count I, plaintiff makes no claim
for relief but merely cites several sections from the United
States and Oklahoma Constitutions. Plaintiff also refers to a
narrative statement, not of record, in support of Count TI.
Because Count I also fails the §1915(d4) test for frivolousness,

it must also be dismissed.

B. Case No, 86~C-800-C

In plaintiff's complaint originally filed under Case No.

86-C-800-C, plaintiff alleges in Count T that an unnamed

"commissioner/ director" refused tc amend plaintiff's birth
certificate to reflect plaintiff's "common law name change",

Assuning the plaintiff is referring to tne NDirector of Oklahoma's




b,

Department of Health as set forth in the style of the complaint,
this court knows of no right embodied in the United States
Constitution protecting plaintiff's desire to have his name
change reflected in the State's birth records, absent plaintiff's
prior resort to Oklahoma's statutory procedure for name changes,
found at Title 12 0.S. §§1631-40 (1986). Plaintiff's complaint
against the Director must be dismissed as being without merit for
the reason that plaintiff cannot make a rational argument on the
law or these facts stating a claim cognizable under §1983.

In Counts II and III plaintiff apparently seeks a
declaratory judgment declaring ©Oklahoma's Name Change Act
unconstitutional. However, this court will decline to rule on
the coanstitutionality of a state statute in advance of its
application and construction by the state courts, and without
reference to some precise set of facts to wnich it is to be

applied. Alabana State Federation of Labor v. Mchdory, 325 U.S.

450, 65 s.Ct., 1384, 89 L.E4A, 1725 (1945). Therefore, Counts IT

and I1IT will be dismissed.

C. Case No. 86-C-801-E

In plaintiff's complaint originally filed under Case No,

86-C-801-E, plaintiff alleges in Counts IT and IIT that defendant

James 0. Ellison (United States District Judge, Northern District
of Oklahoma) violated plaintiff's rights by denying plaintiff an
appeal bond in a federal criminal proceeding (85~CR-123-E).
Applying the same doctrine of judicial immunity to plaintiff's

allegations against defendant Ellison, plaintiff can make no




rational argument for relief on the law or these facts and for
this reason, Counts II and III must be dismissed. Van Sickle,
supra, at 1435. In Count I plaintiff fails to allege a constitu-
tional violation by any defendant, named or unnamed, complaining
instead in general terms about the Bail Reform Act of 1984. Count

I must also be dismissed as frivolous.

D. Case No. 86=-C=-804-C

In the complaint originally filed under Case No., 86-C-804-C,

plaintiff alleges in Count I that "food available or procured
apparently is not reaching [the] prison population.” Even
construed liberally, plaintiff has not made a claim or alleged
facts in Count I sufficient to raise a constitutional claim of

cruel and unusual punishment (Ramos v. Lamb, 639 F.2d 559, 571

(10th Cir. 1980), cert. denied, 450 0U.S. 1041, 101 5.Ct. 1759, 68

L.Ed.2d 239 (1981)). Therefore, plaintiff's claim must be
dismissed as without merit.

In Counts II and III, plaintiff's allegations, construed
liberally, make out a viable §51983 claim against defendants
George Grigsby, Frank Thurman, and the Tulsa County Commis-
sioners. However, it appearing to the court that the City of
Tulsa does not supervise the Tulsa City-County Jail (3See,
Affidavit of pDavid L. Pauling, Assistant City Attorney, filed
October 28, 1986}, plaintiff's claims against the City of Tulsa
commissioners should be dismissed as frivolous both in this

complaint, and in the complaint originally filed as Case NO ,




86-C-803-B (alleging denial of telephonic access to the courts,

counsel, and family while incarcerated in the Tulsa City~County

Jaily.

E. Case No., 86-C-805-F

In the complaint originally filed under Case No. 86-C-805-E,

Counts I, II, and III contain 1little more than general
allegations of inadequate dental care provided for the ygeneral
inmate population within the Tulsa City~-County Jail system.
Plaintiff does not, however, allege personal harm or deprivation.
Furthermore, none of the allegations of harm or deprivation
appears facially to rise to the level of a constitutional
violation. Thus, Counts I, II, and III should be dismissed as

without merit.

F. Case No. B6-C-806-R

In plaintiff's last complaint, originally filed under Case

No. 86-C-806-B, plaintiff attacks the constitutionality of the

Tulsa City-County Jail system's provision for access to the

courts, legal materials, and counsel. In Clayton v. Thurman,

Case NOo. 79~C-723-B, this court determined that the Tulsa

City-County Jail complies with constitutional standards regarding
access to courts, legal materials, and counsel. Plaintiff is a
member of the plaintiffs certified as a class in Clayton,

Consequently, plaintiff's claims in Case No. B6-C-806-B, insofar

as they seek declaratory and injunctive relief, are barred by the

application of res judicata.




Regarding plaintiff's claims for damages, plaintiff is
prevented from relitigating the constitutionality of the system
Tulsa City-County Jail uses to provide inmates access to the
courts, legal materials, and counsel, by the doctring of

collateral estoppel. Crowder v. Lash, 687 F.2d 996, 1009 (7th

Cir, 1982). Since plaintiff has not alleged that his interests
were inadequately represented by the class representative, his
claims are without merit and should be dismissed. Cotton v.
Hutto, 577 F.2d 453 (8th Cir. 1978).

Since a review of the complaints filed originally as

86-C-763-B, 86-C~-800-C, 86-C-801-g, 86-C-805-E, 86-C-806—-B, and

Count I of 86-C-804-C, does not indicate that plaintiff can make

a rational argument on the law or the facts sufficient to bring
his claims within the ambit of a §1983 action, it is the order of
this court that the above actions be dismissed, pursuant to this
court's review under 28 U,s.C. §1915(4d). Furthermore, the
remaining defendants in the actions originally filed as

86-C-803-B and in Counts IT and III of 86-C-804-C are hereby

given an additional twenty (20) days from this date to file
answers or otherwise plead to plaintiff's complaints,
7 P
Dated this /”“' day of A{ﬁx’ﬂg’/gn » 1987,
— =
/ -2 -
2 ) / / A / . ‘
SOVt ez /’\/" LT 7

THOMAS R, BRETT
UNITED STATES DISTRICT JUDGE




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ADAM WAYNE STERLING,
Plaintiff,

v'

JAY DEAN DALTON, a‘/k/a

J. DALTON, a/k/a JAY DALTON,

CLIFFORD HOPPER, Both Tulsa

Co. Dist. Judges, and

FRANK THURMAN, SHERIFF,

Tulsa, County, Okla.,

Defendants.,

ADAM WAYNE STERLING,
Plaintiff,

V.

JOHN DOE, Commissioner/

Director, State of Oklahoira

Department of Health,

Defendant,

ADAM WAYNE STERLING,
Plaintiff,
V.

UNITED STATES OF AMERICA,
fU.S5.D.C./No. Dist., Ok],

Defendant.
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86-C~763-B

86-C~3800-B

86-C-801-B



ADAM WAYNE STERLING,
Plaintiff,
Ve

FRANK THURMAN, SHERIFF,
TULSA COUNTY; JOHN DOE,
WARDEN, TULSA CITY-COUNTY
JAIL; CITY OF TULSA; COUNTY
OF TULSA; JOHN/JANE DOE,
REGISTERED AGENT:
SOUTHWESTERN BRELL TELEPHONE
COMPANY,

NDefendants.

ADAM WAYNE STERLING,
Plaintiff,
V.
GEORGE GRIGSBY, FRANK
THIORMAN, THREE JOHY DOES,
ONE COUNTY COMMISSIONER,
THREE JOHN DOES, CITY OF
TULSA,

Defendants,

ADAM WAYNE STERLING,
Plaintiff,

v.

JOHN PILANT, FRANK THURMAN,

& JOHN DOE a/k/a "DR. LOVE",

AND CITY OF TULSA, OXLAHOMA

& COUNTY OF TOLSA COUNTY,

OKLAHOMA,

Defendants,
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ADAM WAYNE STERLING,
plaintiff,

v. 86-C~-806-8
CITY OF TULSA, (various
John/Jane Does); COUNTY OF
TULSA, {(various John/Jane
Does); FRANK THURMAN,

Consolidated

pDefendants.

ORDER

This action is a consolidation of seven separate civil
rights complaints instituted by the plaintiff, Adam Wayne
Sterling, pursuant to 42 U.S5.C. §1683. 1In each of the seven
individual actions, a Motion for Leave to Proceaed In Forma

Pauperis was filed at the outset and granted by the court.

Several summons have been served. A special report was ordered
by tiie court and was filed April 7, 1987, along with the Answers
of defendants Jay Dalton, Clifford Hopper, and Frank Thurman.

To ensure that the privilege of proceeding in forma
pauperis is not abused, Congress authorized dismissal of an in

forma pauperis proceeding where the court finds an action 1is

frivolous or malicious. Title 28 U.5.C. §1915(d); Henriksen v,

Bentley, 644 p.2d 852 (10th Ccir. 1981). 1If the frivolousness of
the complaint is not facially apparent, it is incumbent upon the
court to develop the case and to sift the cléims and known facts
thoroughly until completely satisfied either of its merit or lack

of merit. Cay v. Estelle, 789 F.2d 318, 323 (5th Cir. 1986).




N RS AR AT BT i S A 5 R 1 4K e o e

One method approved by the Tenth Circuit for developing the

record is the special report. Martinez v. Aaron, 570 F.2d 317

(10th Cir. 1978). Because there are compelling reasons for

allowing courts broader dismissal powers in in forma pauperis

suits (Jones v, Bales, 58 F.R.D. 453, 463 (N.D.Ga. 1972), aff'd,

480 F.2d 805 (5th Cir., 1973)!, dismissal under §1915(d) 1is
appropriate whenever it becomes clear that an in forma pauperis

complaint is without merit. Cay, supra, at 324,

A complaint is "frivolous" as that term 1is used in §1915(4d)
when the plaintiff cannot make a rational argument on the law or

the Ffacts to support his claim. Henriksen, supra, at 853.

Applying this test to Mr. Sterling's complaints, the court finds

that all of former Case Nos, 86-C-763-B, B6-C-800-C, 86-C-801-1,

86-C-805-¢, 86~C-806-B, and Count I of 86-C-804-C shoula be

dismissed as frivolous for the following reasons.

A, Case No. 86-C-763-RB

In Counts II and III of plaintiff's original complaint under

Case No. 86-C-763-B, it appears to the court that plaintiff's

allegations are directed toward defendant Jay Dalton (a District
Judge of the District Court of Tulsa County, Oklahoma). Although

not altogether clear, the allegations apparently concern the

1 Persons proceeding 1in forma pauperis are immune Ffrom
imposition of costs, and practically immune from later tort
actions for "malicious prosecution™; in forma pauperis
plaintiffs approach the courts with nothing to lose and
everything to gain, if nothing more than a short sabbatical
in the nearest federal courthouse; the temptation to file
complaints that contain Ffacts that cannot be proven 1is
obviously stronger in such a situation.
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manner in which Judge Dalton handled various aspects of plain-
tiff's state criminal trial, and the suppression of evidence by
Judge Dalton and/or Tulsa County District Court Judge Clifford
Hopper. As such, plaintiff's complaint is totally without merit
in the context of a civil rights action. It has been well

settled since 1869 (Randall v. Brigham, 7 Wall. 523) that a judge

cannot be held responsible to private parties in civil actions
for their judicial acts, however injurious may be those acts,
except when they act in clear absence of all jurisdiction, Stump

v. Sparkman, 435 U.S. 349, 357, 98 S.Ct. 1099, 55 L.Ed.2d4 331,

reh'g denied, 436 U.S. 951, 98 S. Ct. 2862, 56 L.Ed.2d 795

(1978); Van Sickle v. Holloway, 791 F.2d 1431 (10th Cir. 198%6).

It appearing to this court that the judicial defendants were
acting within their jurisdiction, Counts IT and III will be
dismissed as frivolous. As to Count I, plaintiff makes no claim
for relief but merely cites several sections from the United
States and Oklahoma Constitutions. Plaintiff also refers to a
narrative statement, not of record, in support of Count I.
Because Count I also fails the §1915(d) test for frivolousness,

it must also be dismissed.

B. Case No, 86-C-80G0~C

In plaintiff's complaint originally filed under Case No.

86-C-800-C, plaintiff alleges in Count I that an unnamed

"commissioner/ director" refused to amend pPlaintiff's birth
certificate to reflect rlaintiff's "common law name change" .

Assuning the plaintiff is referring to tne Nirector of Oklahoma's




Department of Health as set forth in the style of the complaint,
this court knows of no right embodied in the United States
Constitution protecting plaintiff's desire to have his name
change reflected in the State's birth records, absent plaintiff's
prior resort to Oklahoma's statutory procedure for name changes,
found at Title 12 0.S. §§1631-40 (1986). Plaintiff's complaint
against the Director must be dismissed as being without merit for
the reason that plaintiff cannot make a rational argument on the
law or these facts stating a claim cognizable under §1983,

In Counts II and III plaintiff apparently seeks a
declaratory judgment declaring Oklahoma's Name Change Act
unconstitutional. However, this court will decline to rule on
the constitutionality of a state statute in advance of its
application and construction by the state courts, and without
reference to some precise set of facts to which it is to be

applied. Alabama State Federation of Labor v. McAdory, 325 U.S.

450, 65 S.Ct. 1384, 89 L.Ed. 1725 (1945). Therefore, Counts II

and III will be dismissed.

C. Case No, B6-C-801-F

In plaintiff's complaint originally filed under Case No.

86-C-801-E, plaintiff alleges in Counts II and III that defendant

James 0. Ellison (United States District Judge, Northern District
of Oklahoma) violated plaintiff's rights by denying plaintiff an
appeal bond in a federal c¢riminatl proceeding (85-CR-123-R),.
Applying the same doctrine of judicial immunity to plaintiff's

allegations against defendant Ellison, plaintiff can make no




rational argument for relief on the law or these facts and for
this reason, Counts II and IIT must be dismissed. van Sickle,
supra, at 1435. 1In Count I plaintiff fails to allege a constitu-
tional violation by any defendant, named or unnamed, compla;ning
instead in general terms about the Rail Reform Act of 1984. Count

I must also be dismissed as frivolous.

D. Case No, 8A-C-804-C

In the complaint originally filed under Case No. 86~C-804-C,

Plaintiff alleges in Count I that "food available or procured
apparently 1is not reaching [the] prison population." Even
construea liberally, plaintiff has not made a claim or alleged
facts in Count I sufficient to raise a constitutional claim of

cruel and unusual punishment (Ramos v. Lamb, 639 F,2d 559, 571

(10th Cir. 1980), cert. denied, 450 U.S. 1041, 101 S.cCt. 1759, 68

L.Ed.2d4 239 (1981)). Therefore, plaintiff's claim must be
dismissed as without merit,

In Counts II and 111, plaintiff's allegations, construed
liberally, make out a viable §1983 claim against defendants
George Grigsby, Frank Thurman, and the Tulsa County Commis-
sioners. However, it appearing to the court that the City of
Tulsa does not supervise the Tulsa City-County Jail (See,
Affidavit of pavid L. Pauling, Assistant City Attorney, filed
October 28, 1986), plaintiff's clains against the City of Tulsa
Commissioners should be dismissed as frivolous both in this

complaint, and in the complaint originally filed as Case NO .,




86-C-803-B (alleging denial of telephonic access to the courts,

counsel, and family while incarcerated in the Tulsa City-County

Jaily).

E. Case No, 86-C-B05-F

In the complaint originally filed under Case No. 86-C-B8(5-E,

Counts I, 1I, and III contain little more than general
allegations of inadequate dental care provided for the gyeneral
inmate population within the Tulsa City-County Jail system,
Plaintiff does not, however, allege personal harm or deprivation.
Furthermore, none of the allegations of harm or deprivation
appears facially to rise to the level of a constitutional
viclation., Thus, Counts I, IT, and III should be dismissed as

without merit,

F. Case No. 86-C~806-B

In plaintiff's last complaint, originally filed under Case

No. 86-C-806-B, plaintiff attacks the constitutionality of the

Tulsa City-County Jail system's provision for access to the

courts, legal materials, and counsel. In Clayton v. Thurman,

Case No. 79-C-723-B, this court determined that the Tulsa

City-County Jail complies with constitutional standards regarding
access to courts, legal materials, and counsel. Plaintiff is a
member of the plaintiffs certified as a ¢lass in (Clayton.,

Consequently, plaintiff's claims in Case No, B6-C-806-B, insofar

as they seek declaratory and injunctive relief, are barred by the

application of res judicata,




Regarding plaintiff's c¢laims for damages, plaintiff is
prevented from relitigating the constitutionality of the system
Tulsa City-County Jail uses to provide inmates access to the
courts, legal materials, and counsel, by the doctring pf

collateral estoppel. <(Crowder v, Lash, 687 F.2d 996, 1009 (7th

Cir. 1982). Since plaintiff has not alleged that his interests
were inadequately represented by the class representative, his
claims are without merit and should be dismissed. Cotton v.
Hutto, 577 F.2d 453 {(8th Cir. 1978).

Since a review of the complaints filed originally as

86-C-763-B, 86-C-800-C, 86-C-801-E, 86-C-805~E, 86-C-806-B, and

Count I of 86-C-804-C, does not indicate that plaintiff can make

a rational argument on the law or the facts sufficient to bring
his claims within the ambit of a §1983 action, it is the order of
this court that the above actions be dismissed, pursuant to this
court's review under 28 U.S8.C. §1915(d;. Furthermore, the
remaining defendants in the actions originally filed as

86-C-803-B and in Counts II and III of B86-C-804-C are hereby

given an additional twenty (20) days from this date to file
answers or otherwise plead to plalntlff S complalnts.

/t
Dated this /m“' day of /k » 1987.

/‘“)
fjé;yﬂ4£4e/ﬂ /T// QJ//%' e

THOMAb R. BRETT
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT .1?

FOR THE NORTHERN DISTRICT OF OKLAHOMA

FLINT RESOURCES COMPANY, Joreg ~1422?
FLINT CONSTRUCTION COMPANY Us™ C .

OF SOUTH AMERICA, INC., L%”Ry%%
KELLEY RANCH COMPANY, and Cr & Slen
ASHLEY ENTERPRISES, INC., URr

Plaintiffs,
vs. No. 87-C~658 B

STATE OF OKLAHOMA ex rel.
OKLAHOMA TAX COMMISSION,

B T it

Defendant.

DISMISSAL WITHOUT PREJUDICE

Plaintiffs, FLINT RESOURCES COMPANY, FLINT CONSTRUCTION
COMPANY OF SOUTH AMERICA, INC., KELLEY RANCH COMPANY and ASH-
LEY ENTERPRISES, INC., pursuant to Fed.R.Civ.P. 41 {(a) (1),
dismiss the above-captioned action without prejudice.

HENRY G. WILL

MARTIN R. WING
STEVEN K. BALMAN

By /ﬁZk?¥f§4/22-7‘

2400 First Nationéi Tower
Tulsa, Oklahoma 74103
{(918) 586-5711

Attorneys for FLINT RESOURCES
COMPANY, FLINT CONSTRUCTION
COMPANY OF SCUTH AMERICA, INC.,
KELLEY RANCH COMPANY and
ASHLEY ENTERPRISES, INC.
OF COUNSEL:

CONNER & WINTERS

2400 First National Tower
Tulsa, Oklahoma 74103
(918) 586-5711




CERTIFICATE OF SERVICE

I hereby certify that on this /5 day of September,
1987, I mailed a true and correct copy of the above and fore-
going Dismissal to the following with proper postage there-

on:

J. Lawrence Blankenship,

General Counsel

Oklahoma Tax Commission

2501 N. Lincoln Boulevard

Oklahoma City, Oklahoma 73194-0011

Kris Kasper, Attorney

Oklahoma Tax Commission

2501 N. Lincoln Boulevard

Oklahoma City, Oklahoma 73194-0011

Jerry R. Golden

Oklahoma Tax Commission

2501 N. Lincoln Boulevard

Oklahoma City, Oklahoma 73194-0011

Rebert E. Anderson

Oklahoma Tax Commission

2501 N. Lincoln Boulevard

Oklahoma City, Oklahoma 73194-0011

Robert L. Wadley

Cklahoma Tax Commission

2501 N. Lincoln Boulevard

Oklahoma City, Oklahoma 73194-0011

Don Kilpatrick

Oklahoma Tax Commission

2501 N. Lincoln Boulevard

Oklahoma City, Oklahoma 73194-0011

Martin R. Wing/f




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ADAM WAYNE STERLING,
pPlaintiff,

Ve

JAY DEAN DALTON, a/k/a

J. DALTON, a/k/a JAY DALTON,

CLIFFORD HOPPER, Both Tulsa

Co. Dhist. Judges, and

FRANK THURMAN, SHERIFF,

Tuylsa, County, Okla.,

Defendants,

ADAM WAYNE STERLING,
Plaintiff,

V.

JOHN DOE, Commissioner/

Director, State of Oklahoma

Department of Health,

Defendant.

ADAM WAYNE STERLING,
plaintiff,
V.

UNITED STATES OF AMERICA,
[U.8.D.C./No. Dist. Ok],

Defendant.
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ADAM WAYNE STERLING,
Plaintiff,
V.

FRANK THURMAN, SHERIFF,
TULSA COUNTY; JOHN DOE,
WARDEN, TULSA CITY-~COUNTY
JATIL; CITY OF TULSA; COUNTY
OF TULSA; JOHN/JANE DOE,
REGISTERED AGENT;
SOQUTHWESTRERN BELL TELEPHONE
COMPANY,

Nefendants.

ADAM WAYNE STERLING,
plaintiff,
Vo
GEORGE GRIGSBY, FRANK
THURMAN, THREE JOH! DOES,
ONE COUNTY COMMISSIONER,
TPHREE JOHN DOES, CITY OF
TULSA,

Defendants.

ADAM WAYNE STERLING,
Plaintiff,

V.

JOHN PILANT, FRANK THURMAN,

& JOHN DOE a/k/a "DR. LOVE",

AND CITY OF 'TULSA, CKLAHOMA

& COUNTY OF TULSA COUNTY,

OKLAHOMA,

befendants.
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ADAM WAYNE STERLING,
Plaintiff,

V. 86~-C-806-R
CITY OF TULSA, (various
John/Jane Does}; COUNTY OF
TULSA, (various John/Jane
Does}: FRANK THURMAN,

Consolidated

i R . I

Defendants,

ORDER
This action is a consolidation of seven separate civil
rights complaints instituted by the plaintiff, Adam Wwayne
Sterling, pursuant to 42 U.S.C. §15§&3. In each of the seven
individual actions, a Motion for Leave to Proceed In Forma

Pauperis was filed at the outset and granted by the court.

Several summons have been served. A special report was ordered

o
b

the court and was filed April 7, 1987, along with the Answers
of defendants Jay Dalton, Clifford Hopper, and Frank Thurman.

To ensure that the privilege of proceeding in forma
pauperis is not abused, Congress authorized dismissal of an in

forma pauperis proceeding where the court finds an action is

frivolous or malicious. Title 28 U.5.C, §1915(d); Henriksen v,

Bentley, 644 F.2d 852 (10th Cir. 1981). 1If the frivolousness of
the complaint is not facially apparent, it is incumbent upon the
court to develop the case and to sift the cléims and known facts
thoroughly until completely satisfied either of its merit or lack

of merit. Cay v. Estelle, 789 r.2d 318, 323 (5th Cir. 1986).




One method approved by the Tenth Circuit for developing the

record is the special report. Martinez v. Aaron, 570 F.2d 317

(10th Cir. 1978). Because there are compelling reasons for

allowing courts broader dismissal powers in in forma pauperis

suits (Jones v, Bales, 58 F.R.D. 453, 463 {(N.D.Ga. 1972), aff'd,

480 F.2d 805 (5th cir. 1973)!, dismissal under §1915(d) is
appropriate whenever it becomes clear that an in forma pauperis
complaint is without merit. Cay, supra, at 324.

A complaint is "frivolous" as that term is used in §1915(d)
when the plaintiff cannot make a rational argument on the law or

the Ffacts to support his claim. Henriksen, supra, at 853.

Applying this test to Mr. Sterling's complaints, the court finds

that all of former Case Nos, 86-C-763-B, 86-C-800-C, 86-C~801-F,

86-C~805-E, 86-C~806-B, and Count I of 86-C-804-C shoula be

dismissed as frivolous for the following reasons,

A. Case No. 86-C-763-B

In Counts II and III of plaintiff's original complaint under

Case No. B6-C-763-B, it appears to the court that plaintift's

allegations are directed toward defendant Jay Dalton (a District
Judge of the District Court of Tulsa County, Oklahoma). Although

not altogether clear, the allegations apparently concern the

1 Persons proceeding in forma pauperis are iwmmune from
imposition of costs, and practically immune from later tort
actions for "malicious prosecution"; in forma pauperis
plaintiffs approach the courts with nothing to lose and
everything to gain, if nothing more than a short sabbatical
in the nearest federal courthouse; the temptation to file
complaints that contain facts that cannot be proven is
obviously stronger in such a situation.

-4 -




manner in which Judge Dalton handled various aspects of plain-
tiff's state criminal trial, and the suppression of evidence by
Judge Dalton and/or Tulsa County District Court Judge Clifford
Hopper. As such, plaintiff's complaint is totally without merit
in the context of a civil rights action. It has been well

settled since 1869 (Randall v. Brighan, 7 Wall. 523) that a judge

cannot be held responsible to private parties in civil actions
tor their judicial acts, nowever injurious may be those acts,
except when they act in clear absence of all jurisdiction, Stump

V. Sparkman, 435 U.S. 349, 357, 98 s.Ct. 1099, 55 1,.Ed.2d 331,

reh'g denied, 436 U.s. 951, 98 5. Ct. 2862, 56 L.E4.2d 795

(1978); Van Sickle v. Holloway, 791 F.2d 1431 (10th Cir. 1986) .

It appearing to this court that the judicial defendants were
acting within their jurisdiction, Counts II and ITI will be
dismissed as frivolous. As to Count I, plaintiff makes no claim
for relief but merely cites several sections from the United
States and Oklahoma Constitutions, Plaintiff also refers to a
narrative statement, not of record, in support of Count 1I.
Because Count I also fails the §1915(d) test for frivolousness,

it must also be dismissed.

B. Case Ho. 86-C-800-C

In plaintiff's complaint originally filed under Case No.

86-C-800-C, plaintiff alleges in Count I that an unnamed

“commissioner/ director" refused to amend plaintiff's birth
certificate to reflect plaintiff's "common law name change",

Assuning the plaintiff is referring to tne pirector of Oklahoma's




Department of Health as set forth in the style of the complaint,
this court knows of no right embodied in the United States
Constitution protecting plaintiff's desire to have his name
change reflected in the State's birth records, absent plaintiff's
prior resort to Oklahoma's statutory procedure for name changes,
found at Title 12 O.S. §§1631-40 (1986). Plaintiff's complaint
against the Director must be dismissed as being without merit for
the reason that plaintiff cannot make a rational argument on the
law or these facts stating a claim cognizable under §1983.

In Counts II and III plaintiff apparently seeks a
declaratory judgment declaring Oklahoma's Name Change Act
unconstitutional., However, this court will decline to rule on
the constitutionality of a state statute 1in advance of its
application and construction by the state courts, and without
reference to some precise set of facts to which it is to be

applied. Alabama State Paderation of Labor v. McAdory, 325 U.S.

450, 65 S.Ct. 1384, 89 L.Ed. 1725 (1945). Therefore, Counts II

and TIII will be dismissed.

C. Case No, B6~C-B0l-E

In plaintiff's complaint originally filed under Case WO,

86-C-801~-FE, plaintiff alleges in Counts II and III that defendant

James O. Ellison (United States District Judge, Northern District
of Oklahoma) violated plaintiff’s rights by denying plaintiff an
appeal bond in a federal criminal proceeding {85-CR-123-E).
Applying the same doctrine of judicial immunity to plaintiff's

allegations against defendant Ellison, plaintiff can make no




rational argument for relief on the law or these facts and for

this reason, Counts II and IIT must be dismissed, Van Sickle,

supra, at 1435. 1In Count I plaintiff fails to allege a constitu-
tional violation by any defendant, named or unnamed, complaining
instead in general terms about the Rail Reform Act of 1984. Count

I must also be dismissed as frivolous.

D. ase Mo. 86-C-804-C

In the complaint originally filed under Case No, B6-C-804-C,

plaintiff alleges in Count I that "food available or procured
apparently 1is not reaching [the] prison population.” BEven
construed liberally, plaintiff has not made a claim or alleged
facts in Count I sufficient to raise a constitutional claim of

cruel and unusual punishment (Ramos v. Lamb, 639 F.2d 559, 571

(10th Cir. 1980), cert., denied, 450 U.S. 1041, 101 S.Ct, 1759, 68

L.Fd.2d 239 (1981)). Therefore, plaintiff's claim must be
dismissed as without merit.

In Counts II and ITI, plaintiff's allegations, construed
liberally, make out a viable 51983 claim against defendants
George Grigsby, Frank Thurman, and the Tulsa County Commis-
sioners. However, it appearing to the court that the City of
Tulsa does not supervise the Tulsa City-County Jail (3ee,
Affidavit of David L. Pauling, Assistant City Attorney, filed
October 28, 1986), plaintiff's claims against the City of Tulsa
Comuissioners should be dismissed as frivolous both in this

complaint, and in the complalint originally filed as Case No.




B6-C-803-B (alleging denial of telephonic access to the courts,

counsel, and family while incarcerated in the Tulsa City-County

Jail).

E. Case No. 86-C-805-E

In the complaint originally filed under Case No. 86—C—805—E,

Counts I, TII, and III contain 1little more than general
allegations of inadequate dental care provided for the yeneral
inmate population within the Tulsa City-County Jail system.
Plaintiff does not, however, allege personal harm or deprivation.
Furtnermore, none of the allegations of harm or deprivation
appears facially to rise to the level of a constitutional
violation. Thus, Counts I, I, and III should be dismissed as

without merit.

F. Case No, B6-C-806-B

In plaintiff's last complaint, originally filed under Case

No. B6-C-806-B, plaintiff attacks the constitutionality of the

Tulsa City~County Jail system's provision for access to the

courts, legal materials, and counsel. In Clayton v. Thurman,

Case No. 79-C-723-B, this court determined that the Tulsa

City-County Jail complies with constitutional standards regarding
access to courts, legal materials, and counsel. Plaintiff is a
member of the plaintiffs certified as a class in Clayton.

Consequently, plaintiff's claims in Case No. B6-C-806-B, insofar

as they seek declaratory and injunctive relief, are barred by the

application of res judicata.




Regarding plaintiff's claims for damages, plaintiff is
prevented from relitigating the constitutionality of the system
Tulsa City-County Jail uses to provide inmates access to the
courts, legal materials, and counsel, by the doctring of

collateral estoppel, Crowder v. Lash, 687 F.2d 996, 1009 {7th

Cir. 1982). sSince plaintiff has not alleged that his interests
were inadequately represented by the class representative, his
claims are without merit and should be dismissed. Cotton V.
Hutto, 577 F.2d 453 (8th Cir. 1978).

Since a review of the complaints filed originally as

86-C-763-8B, 86-C-800-C, 86-C-801-%1, 86-C-805-~8, 86-C-806-~B, and

Count I of 86-C-804-C, does not indicate that plaintiff can make

a rational argument on the law or the facts sufficient to bring
his claims within the ambit of a §1983 action, it is the order of
this court that the above actions be dismissed, pursuant to this
court's review under 28 U.S.C. §1915(4). Furthermore, the
remaining defendants in the actions originally filed as

86-C-803~B and in Counts IT ang IIT of B86-C-804-C are hereby

given an additional twenty (20) days from this date to file
answers or otherw1sg plead to plalntlff S complalnts

bated this /' day of . jL I f , 1987.
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THOMAS R. RRETT
UNITED STATES DISTRICT JUDGE




